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2002 Alnu,ìlMeefinq. San Dieqo

'l he Society's thifly-second annual meeting will be held November 7-10, in San Diego.

The host hotel will be the U.S. Cral)t. Co-chairs ofthe local an¿ngenÌeDfs committee are Michal

Belknap <rnrb@cwsl.edu>, ProfessorofLaw, Califorria Westcm SchoolofLalv flnd Adjuncl

Professor ofHistory, University ofCalifomia, Sau Diego, and MichaelPanìsh,

<mpanish@ucsd.edu>, Professor of History, University of Califomia, Sau Diego, aud Adjunct

ProfessorofLaw at Calilomia Westem SchooloILaw. David Rabban, Law, Universityof

Toxas, chair of the ProgLam Commilloe <drabban@mail.law.utcxas.edu>. Additiolal

i¡formalio[ about the lneetilg rvill be available on lhe web at

<httpr//www2.l)-net,nrsu.edu/^law/SttÍdiego.htrnl>.

2001 Annual Mectine. Clicapo

Th€ Soci0ty held its thily-first annualmeoling in Chicago, lllinois, NovernbeL 8"1 l,
2001. Specialthanks go to the Progrum Comr l{se:BILLNOVAK, History, Universityof

Chicago, American BarFoundation, Chair;MARY SARAH BILDER, Law, Boston Collegc;

IIOWARD GILLMAN, Political Science, Universily ofSourhen Califomia; JULIUS

KlRSlINER,l{istory, Urrrversity ofChicago; DAN KLERMAN, Lâw, Uùivcrsity of Southem

Calilonria; FELICIA KORNBLUH, Hislory, Duke UDiversity;KEN LEDFOIìD, History, Case

Western Reserue U¡iversity;MARIA ELENA MARTINEZ, Hìstory, Arrerican Bar Foundation;

JENNIIER MNOOKIN, Law, UniveLsity of Virginiai DALIA TSUK, Law University of
Arizona;BARBARA WELKE, Hrstory, UDiveLsily ofMirurcsota; and MICIIAEL WILLRICH,

Iliston, Brandeis University.

S1'T]DnS IN LLG,1I. T]ISTORY CO.EDIT'ORS] P

Allel ten ycars ofexceptìor:alservice, DiLk Hartog has decided lo s{ep down as co'editot

Slùdics in Legalllislory seties, which is spottsored jourtly by thc Anrcdc¡¡¡ Society for

ârìd lhc UDircrsily ofNo h C¡rolirla Prcss lìo¡luntlcly, Tom Grccn will rcm¿in ff co

The ASLII Pr¡blica(ions Connittee invfes applicaliorrs lor DiLk's position,

bc menrl¡ers oflhe Socìcty rvho arc accontplishcd scltolars itr Ante|ican legal history.

to workwilh nranuscripts from dilferentperiods, are col)versant with bolh law aDd hi

are commi{led to working with o(hcr scholars {0 help lhern develop theÍ manuscri s.

or i¡rslitutional sLrpDort tequired for fhe position is modcst, as is lhe

by lle Sociely

lntc¡ested scholars should sond a curlelìlc.v. a¡d a stakDrent ofwha( they would ljk€

as co-cdilorofthe Scrics by April 15,2002. to thcChairofthc Publicatiorrs

H. Mann, Universìty of Pennsylvania Law School, 3400 Chestnut Street,
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Spccialthanks also go {o {hc Local Aüaììgenents Collmittee, VIC1ORJAWODSTE'

Anlericau Bat lìouttdation, Chair, BEN BROWN, John Marshall Law School; DAVID

MORRISON, Coordit),ttor oflhe lllitois Cantpaign foL Polilical Refo¡¡; SUE SIIERIDAN'

WALKËR, Norlhcastenr IlliDois Univeisity; antl STEPHEN SIECDI', DePaul Law School'

Tho Society is also gråtefiLl for thc heip with regisltaliol aud othcr adnilristrâlive details

received fiot¡ thesc stu¡lents fron lìIe Univelsi{y ofClticago: Justine lìuck, Arìana

Ilemandez-Reguan{, and, Alice Colornbi, all ofwhom are graduate students iù Anthropology;

Katheú[e Ilannaford, a graduato strìdoDl in I listorical Geogmphyi ar)d Kyle Lakin, ajunior"

The full mirnles of the Board ofDirectols meeling âre post€d on tlÌo Society's wcb Dago

<hllDr//w1vw2.hrÌet.nsu,edu/-law/> Key annouttcemcnls lnade at''!lÌo neeting were thescl

Approval oi llre following:

1. Paynenl ol up 1o $1500 to tlre secretaly/tr9Âsurer to dgfiay expelìses associaled

wiilr attending lhe alnual neeting (as part ofthat decision, the allocation ofany

compljlnentary roonìs in the annual tneelilg hotel sholìld be in (his orderi

socrelaryÁreasIr0r, presidelìt, ptesidelìt-elect);

2. Paynent 0f!p to $1500 for the oditor ofthe LL\t' Itd llistol y Rev¡ew fo alletrdl\e

qùartcrly rneetings oilhe llistoty Coopemtive;

3. A one{i¡¡e paynent of$500 to theUniveLsity ofllìirtois Prcss for ûaking

available a "pre-print" senica that allowed access tluough tho web to nìanuscripls

ofarticles pLior lo theit publicalion;

4, Pâ)rù0nr ofup to $600 pel arurum to tlÌe graduâte studcnt ¡nenlber ofthe Board to

defray expensss associated with atloDdjng the annuâl meeting;

5. The expenditüre 0f $ I 40 as a ore-time expendilure to auBnent thc Murphy

Arvard;

6. Increase<l the annual dues for itntilutional ¡lernbers from $75 to $85; and

?. Provision ofup to $5,000 lbr the Prograrn Conmiltee (e¿ch ycaÙ t0 help scholars

lrom abroad with travel/hotel costs associated with our ânnual lnoefillg, assumillB

the sçhoìars are on thc prograrn. The hope is to dcvelop r)1ole relationships with

foreign scholars and to enablethe Society lo dcvelop ntorc relaliotlships with legal

l)istory orgaDizalions abro¡td,

Tho nexl WillaLd l{u$t Legal History lnstitute willbeìreld inMadison, Wisconsirt, June 15-28'

2003. (Thele is lo Instituto iD 2002 )

Sur¡ encv lì izc

'Ihe 2001 SurrelcyPrize weDt to Plofcssor JAMES JAII|E for his alticle "hdusl|jaI

Àùitralion, tsquity, and Authority ir) Bnglând, 1800-1850," which âppoaled iù volurìro l8 of lhe

Li\r a ¿ ltislory Reûew. Thc citalion readl

Jâfle exaìrincs the variogated fonns ofarbitration ùsed in English industrial ltades

in the ùireteoùfh century. Through a delailed oxploratior ofthe practices oflhe

rniDirrg, poltery, and prirtting indu$ries,laffe dernonstratcs horv a volulllâly

system ofarbilratio¡ grew up in individral trades alongside ParliaNenlaly efforls

{o encourage årbitration as public policy. Voluntary industrial arbitration not orÌly

resolved disputes, but helped e$ablish working rxles for eDtire trades Arvare of
the importance ofarbitration, employers alld workers struggled to irnplenrent ald

control arbi{ration systenrs to theirown advaltage. In telling lhis storywith

clarity, insiglÌt and precision, Jaffe has brought legal hislory, social hislory, and

laborhistoryinlo fiìritful dialogue.

Sutherland Prize

The 2001 Sulhe¡land Prizc wenl to Dr, RobeÍ Shoenaker, University olSheffield, for his

article, "The Docliùe of Public I¡rsult jn London 1660- 1 800," rvhich appearc d i¡ Past and

Prclient, |0. 169,200ù 97-131. The citation follo|sr

Thjs ambilioL¡s article makes thorough and technically knorvledgeab le use of
ecclesiastical court records, co.¡slaled with the experienca ofother couús, to

porsuasively ârguo thal the total numb€r ofaclions for defa¡ratjon declined in lhe

course oflhe eigbleenth century, and that tl)c character and language oÍ1he cases

lhal were proseculed also changed sigùilicantJy. lt suggests that the dccline in

liligation roflected a real decline olpublic irsult and was part ofa broadel cullutal

shifl, ir which the power and signilicance ofthe spoker insulf was being

undcnnined. l.lis is a ftcsh ard exciling approach to these legôl records, exploring

tllel)ì as rìot 0nly technical arìd specific documeDts (rvhich ofcourse they were)

ù!t as als0 parlicipanls in tho cultural and social life offheir tine. hr this aficle

Dr. Shoenrakerhas inpressively ulilized legal recotds lo present a ltong casc fot

a b¡oader transfonnalion ofsocial life.
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Presidcnt: Iìobe W. Cordon, Yalo Universily <Lobc¡l,w gotdon@yalc cdu>

Pr€siderGElect: IìanyN. Scheiber,Univelsityof California, Borkeley

<scheiber@uclink,berkeleY cdu>

Secretary-Treasurcrt Walter F. Pratt, Jr., Nohe Danle LÂw School<platl l@ndedu>

Board of Dlrcctors

Barbara A. Black (2002), ColurÑia Univetsify <bab@larv.columbia cdu>

James Bru¡rdagc(2003), Urttversityof Kansas <jabrun@ukans.edu>

Karen Bmnet (2004) (Graduate StudeDt RoProsentalive), Syracuse University

<KBruner@mâxwell.slr.odu>

Dan Dmst (2002*) Georgetolvrì Uùivcrsity <€mst@law georgelown,edu>

Sarah Baninger Gordon (2004), UDiversity ofPolnsylvania, Gordon <sgordon@law upettn edrr>

ñiela Cross (2003*), University ofSouthem Califomia <agross@law usc edu>

Dclloyd J. Gùth (2003), University of Malitoba <djguth@cc,unìanitoba,cù

Douglas Hay (2002), Yo|k Univorsity <dhôy@yorku,ca>

Thornas A, Green (lmmediate PasrPrcsident), Universily ofMichigan <{agreen@umich.edu>

Donald R. Kelley (2004), Rutgers University <dkelley@rci rutgers edu>

Chades McCurdy (2003), Unìversity ofVirginia <cwm@virgini¿ edu>

William E. Nelson (2002), Ne$, YoLk University <lisa mihajlovìc@n¡u.edu>

Richard Ross (2004*), University ofWisconsin (Madison) <RRoss10688@aol cortt>

Lucy E. Sa)yer (2004), University ofNew HampslÌire <ìes@christa unb edu>

Barbara Shapiro (2003), tlniveLsity ofCalifornia, Berkeley <bshapiro@socrates betkeley edu>

Emily Van Tassel (2002),Indiana University <evanlass@indiana edu>

* Executive Conr¡ittee Member

0lndicates year tenn expires

ASLII Conmlttees, 2002

No¡nitrâtilg Comnittee

Victoria Woesto (2002), Americatl BarFoundalion, chait <vswoestc@nwu edu>

Bob Cotkol (2004), Caorge Washington Univetsily, <BCOTTRoL@main nlc gwu.edu>

Thonras Callanis (2003), Ohio Stale Urivorsity <gaììanis.2@osu edu>

Aìnette Cordon-R0ed (2004), New York Law School, <agordon@nyls edu>

Sarah Halìley (2003), Univetsity of lowa <sarah'hanley@uiowa edu>

0 Indlcates year lerm expiros

2002 Progr¡n Commilicc

David Rabbar), Univelsity of'l'exas, chair <drabban@ntail larv,utexas edtt>

Susarua Blumcnthal, Uni!eßity of Micbigan <sblutren@unich edu>

¡trdrie¡ne Davis, lJniversityof Nofh CaroliDa <dâvisad@email,unc edu>

Sally Cordol, Urriversity ofPeDnsylvânia <>

MaLk Grabc¡, Universily of Maryland <nrgrabeL@urrrd.edu>

Michael Klan¡ar:, University of Virginia <rnjk6s@Virgirria edu>

Ad¡ia¡n Lan¡ri, Harvard Univorsily <lìlânni@uìnich.edu>

TabiLih Lee. Florida State UDiversity <tlee@law fsu.edu>

Rebecça J. Scott, UuiveLsity ol Michi gan <rjscotl@unich.edrl>

Stephen Siegel, DePauI Uliversity <ssiegel@wppost depaul.edu>

David Sugama[, Lancâsler Univelsrty <d.sugamlan@lancasler'ac.uk>

Claire ValeDte, Unrveisity olPortland <vâlente@up cdu>

Richard Wetzell, Gcr¡nart Historical Institute <R Wetzell@ghi-dc otg>

StaDdiug Committce 0n Conferences and the AnnualMeeting

Craig Joyce (1998) University ofHouston, Chair <cjoycc@u| edu>

Christinc A. Desarr (1998), Harvard Univ,rrsity <desan@law harvard cdu>

Danirl Ern$ (2000), Ge0Igetown Unlveisity <emst@wPgale,lâw3.georgetown.edu>

Ilarry N. Scheiber (2000) (ør oflcio) (President-lilect), University ofCalifomia, Berkeley

<scheibet@uclilk.berkeley.edu>

Williarn E. Nelson (1998), New York Universify <lisa rnihajlovic@nyu.edu>

David S. Tarrenhaus (J998), Univers¡ty olNevada, Las Vegas <(alenhad@nevada,edtr>

0 Indicates year åppojnted

Publications Cotnnittee

Bruce H, Mann (1998), University ofPennsylvania, Chair <bmann@law.upeur'edu>

Tbomas J. Davis (1998), tuizona Sfate Univorsity <tjdavis@asu edu>

Hendrik Harlog ( I 997), Princeton Uuivorsity <hârtog@prince{on.edu>

Cyrthia Henup (2000), Dukc Univorsity <cherup@duke edu>

Tahirih V. Lee (1998), Florida SIate Universily < Lce @ìaw fsu edu>

Linda Przybyszewski (2000), University ofCincinnati <przybyl@email.uc,edu>

Christophcr Tonlins (1996), Âuterican Bar Foundalion <clt@abli oLg>

Christopher 'yvaldrep (1997), San Francisco Stafe University

<CrvaldLep5 I @aol.corn/cwaldrep@sfsu.edu>

0 Indicates year appoi ed



Comnit(ee 0n Dotumcrìtary ProserYati0n

Micluel J, Churgtn (1982), Ullivorsily ofTeräs, Cltair <rrrchurgin@rnail law utexâs cdu>

Christian G. Fritz (1985), Uliversity ofNew Mexíco <fiit¿@law ünnl cdt¡>

Mictrael Griflitl) (i990);Ofäcc 0flho Cletk, U. S, Dish icl CoüÍ, Norlheni Dilrict of Califo¡rìa

Dolloyd J. Cuth (1988), U¡riversity ofMânitoba <djgutl)@cc umaniloba ca>

J. Gorãon Ilylton (1998), Marquette Uriversily <joseph hylton@marquerte ed!>

IIârold M. Hynìar (1998), Rice UniveLsity <hyman@ticc edu>

Maeva Marcus (1988), U.S. SuprenÌe Court llislorical Sociely <>

Gregory Mark (1998), Rulgers Universily, Newaù <gnìark@andrcmeda rùtgers cdu>

R, Michael McReyrolds (1985), U. S, NatioDal ALchives <>

Ra),Nân L. Solomol (1982), Rutgors University, Camden <raysol@cantlaw rutgers edu>

Marsha Trimblc (1992), liniver$ity oIViryinia <rnl9c@viLgrnia edt>

0 lndicales year âppoirted

Honors Co¡nmiftce

Richard Helmholz (199?), UniveLsity of Chìcago, Chair <dick-helmholz@law uchicago edu>

GLegory Alexander (2000), Comell Universily <alexaudr@larv narl,comeìl edu>

Linda Keúer (1998), Univeisity ofIowa <lkerber@blue weeg uiowa edu>

0 Indicales yeal appoi ed

Future Projecls Cornmittcc

WilliamNelso¡, New York University, Chair <lisa mihajlovic@nyu.edu>

Susanna L, Blumenthal, University olMicltigan <sblutnen@umich edu>

Laua KalnÌân, University ofCalifomia, Sauta Barbara <kalntan@huntanilas tusb edu>

Ariela Gross, University of Southem Califomia <agross@law.usc,edu>

Willy F0rbalh, UDiversjty of Texas <rvforbatlt@mail law.utexas.edu>

Roberl Pahner, University ofHouston <RPalmer@uh adu>

David Sugannan, UniveLSity of Lancaster <d.sugønnan@lancaster'ac uk>

Robef W, Gordon, Yale Universily <tober1 w gordotl@yale edu>

M€nìbership Comnittce

Robert Goldman (1998), Virginia Union Universify, Chair <nngoldman@nsn com>

Carol Chornsky (1998), Universityof Minnesota <chonrs001@umn edu>

Cathcrire Fisk (1998), Loyola University <>

ThomasGallanis (1998), olìi0 StateUDìversity<gallalr¡s.2@osu edu>

Robert W. Gordon, Yalc University, (e.r o;[cio) (President) <robert w gotdon@yale edu>

Ron IlalTis, Iol Aviv U¡ivercily (1999) <harisr@Posl t¿u ac il>

Kennclh l-etllonì (1998), Caso Western lleserve UrÌiveßi{y <kxl15(r|0 cwru cdu>

fled Konefsky (I998), SUNY-Buffalo <ko efsky@acsu buflalo cdu>

Bill Novak (c-.r: oflcio) (Chair 2001 PLogrartr Contmittee), History, Universjly ofChic¿go,

Amcrican Bar ¡-oundation <nov9@rnidway.uchicago edu>

Randall McGorvclì (1998), University ofOreg0n <nncgowen@oregon uoregotr'edu>

Waltor F. Pra{t, Jr., (¿i of.io) (SççretÍlry-lieôsuror) <prall.l@ìrd.edu>

G. Edlvard whitc (1998), University ofVirgirria <gerv@virgilia edu>

0Indicales year âppoi ed

Editot or LÅW AND HIST0RY REVIEW

Christopher Tomlins, Atnerjcan Bat Founda{iolì <clt@abfn otg>

H-l,arY Moderators

Jery Arlenberg <jarkenberg@exclìange.fullollolì.edu >

Ian Mylchreest, Monash UniveLsity <iruylchte@netspace net.au>

Christopher Waldr€p, Califomiâ Slate Urìiveßity, San Francisco

<Cwaldrep5 I @aol.conVcrvaldrep@sfsu.eiiu>

Co-Editors ofSIU,/ES IN LEGAL IIISTORy

ThomasA. Green, U¡ivcrsityofMichigan <lagreen@umich.edu>

Hendrik Hart0g, Prirccf on University <hartog@pri ceton,€du>

Sürrcncy lriz€ Conmittec

Richard Ross, Univelsity ofWisconsin (Madison), Chair <Rross10688@aol cotn>

Amy Dnr Stanley, Univetsily of Chicago <adstanle@midway.uchicago.edu>

Jarnes Whif mar, Yale UDiversity <james.whitnran@yale.edu>

Sutherland Prize Contmiltee

Malin Wiener, Rice University, Chait <wiener@rice.edu>

Chris B¡ooks, Unive¡sity ofDurharl <c.rv brooks@rlurharn ac,uk>

Roberl C, Palnei, University ofHoustolì <RPalmer@uh cdu>
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PaülL. Mrrphy Crarrt Contmiltee

Robert Kaczorowski, Scbool ofLarv, Fo¡dllatn University' Clrair

<rkaczolowski(rnlaìl lalvneL.fordham.edu>

Jolù Johnsor, Unrversily of Nodhem Iowa <john jol)nson@uni,cdu>

Halfy Scl)eiber, Unjrersity of CalifoIri0, BeLkeley <schcjber(¿uclink4 botkeley edù>

Sandra Van Iìlrkleo, Wayne Stale lJnivetsity <svanbur@earthlitú net>

Willard IlurstMemorìâl Fund Conmittee

Aviar¡ Soifer, Boston Collcge, Chair <soifera@bc.edu>

Mary Sarah Bilder, Bostol College <bìlder@bc,edu>

Lawìence !-riedruau, Slanford Univolsity <LMF@stanf0rd,edu> -
Robef W. Gordon, Yalc Ulliversily <Iobof w,goLdon@yale edr>

HÈndrik llartog, Princeton Unive¡sity <haúog@pLinceto¡l edu>

Laura Kalman, University ofCalifomia, SaIta Batbaa <kalman@humanitas'rìcsb edu>

Stanley Kutler, University of Wisconsin <sikutìer@facstallwisc,cdl¡>

Maeva Marcus, U, S, SrtpLe[Ìo CouÍ tlistorical Society <DocHistsc@ao] com>

BillNovak, Universityof Chìcago <nov9@nridwayuchicago edu>

Kathryn Ireyer, Welledey Collego <RPreyol@aol com>

Ra)¡naD L. Solomon, Rrltgcrs University <raysol@camlaw rutgers edu>

Chris Tomlins, American Ilt¡r FoundâtioD <clt@abfn olg>

2001 AÌnual Meetirq Scssions

Reports fronl lhe chairs ofsessions at the 2001 Annual M€etirg are reprinted below to

provide a iummary ofthe work cunently being done across the rânge ofthe Sociely's

membershù).

Roundtâblei Polilicâl Sciellce and tle New SuDrenre Court Histories

HOWARD GILLMAN (USC) cluired this roundtable, which asked wlrether thero is sÙch

rhing äs a distirctive political science conkibulion 10 our undorstanding ofthe history ofthe U'S

Supieme Courr. Tho roundtable look as ils point ofdcpaúrìre more recent work by law

professors such as Sandy Lcvinson, ScotPowe, Michael Klarman (and otheiÐ that explicitly

àraws on theorctical assunìptioDs within polilical sciencs; it also addressed similal lecent work

within political science, ittcltrdittg work by sone ofthe assembled panelists

MARK CRABER (U¡liv ofMaryland) spoke aboul some differences betrveen Ihe rvay

polirical scie tists ând law profcssorc do legaihistory' Dveryone does law office hjstory in lhe

;er$e that nost historyhas a present noüÌ, Law professols, with impofalt cxceptions, tend to

have a policynoral. Thus, constitutional history sltows why the Coul's decision in

,uch-and-such a cur" was right (0r wroDg), Politic¿l scr0¡lfrsts tend to hälc mole institutional

morals, locusing on rvby a[ ilslitülioì] fillìc{iolìs thc lvay il does, or rvlty lve s¡)eilk ill tllese sois

ofways thaD otl)or sorts of wâYs

JULIE NOVKOV (Univ. ofOcgon) oDìphâsized llnt the new instìlÌ¡lionalìsm in political

scie cs d raws attÊr)tioD, [ot only to Ihe ways ir which thc distiuctive iNlilülional charactor o f the

Courl shapesjudicial decisiort-nakilìg, brtt also how tho C0urt's bohÂviol is â by-produc{ qfother

political, socìal, or doctrinal contcxts.

SCOT POWE (Univ. Texas, Austin) exptaired thêT itt wrilingThe lYtn'et Cour! and

/l terica Palitics (Ha.vaLdßelknap 2000) he self-consciously set oul to rvrite in the genro ol
Etìwar<t Corwin, Alpheas thonras Masorr, Robel G Mccloskey and thc early Wâlter Murphy,

ald place the Suprernc Couí squaloly ¡l lhe contert ofÀlnerican polilics and culture. He was

not influenced by the "nerv political science" allhough as an academic (and periodically

practicing) constitu(jolìal lawyer) lhele aro echoes ofit in his rvoLk Ncverlholess, it was tho

pre-1960s polilical scionce from which he drel his inspiralion

KEI1 H WHITTÌNGToN (Pri¡ccton) discussed how the new instilü(ionalism in political

sciencewas especia lly concomed about institutionâl illfcr¿clions and effects, artd fltus gìves less

atLention to tlìe iltollectual history ofdoclriùe pet sç, lhan 10 lhe consequences through lime ol
peculiar institulionâl features ofthe C0ud and fhe ways irt which the Couf is siluated wi{hin and

inlomcts with a broader ins(itutional conlext, one consequence ofthis orien{ation was that tho

new institutionalis¡r is unlikely to e[courage political scienlists fo returl to judicial biogüIh jes,

The presentêtioDs were followed by thouglflìulexchaDges belweon thepaûelisls Ând the

audiûnce that lasted urìtil the room ltad to be cleared for the ncxtpanel.

Making and Enf0rclÌrgMedicv¡l Erglisù Stalütçs

JANET LOÊNCARD, Motavian College, tepofs: The session on "Making and Dnlorcing

Medieval EDglish Statutes" met at 8:45 on Friday rnoming. Dr. CIIRISToPHÊR McNALL of

Cardiff Law School alalyzed the nature of thc tenancy in the lands ofa defaulting creditor which

arose under the provisions ofthe 1285 Statu(e ofMerchanls. He ¿rguod that lhis interest, akiD t0

a leasc or a 'live' gage, hovers betwecn tho realnts ofprope¡ly and colìlrâct and lhat casss drawn

fiom the plea rolls and Yoar Books dcnonstrate ullceíailfy âmong contelnporary prâclitioners as

to the nature ofthe tenancy .' parlicularly as to whether il coDiered a cofain teín on lhe creditor'

Dr. GWEN SEABOURNE of tlìe U¡rivcrsity ofBrislol discussed neasures enacted by

nredieval EDglish kings aud govcnmenls to goven lhe leuns ofsubjects' sales and purcl)ases of
goods, It concontrated on the light which such measur€s shed 0lì the teclrDiques ard limi{s 0f

medieval law-rnaking and on ths sontelimes colnplex lelalionship betwccn royal and local law'

rnaking. The papet used as i(s refercnce Doint the nationalassize oibread and l¡ndon variations

on it, descÍbingrvays in which LoDdon authoLilies extended and ielined the Iaws while at times

ignorìng thetn.



I

Dr. PAUL BRAND olAll Souls College, OxfoLd dc¡ìror)strated the iDrpoíancg of

i,,v.rtiguiiiu r¡. 
"onr"tlporary 

corìlext for our ùnd€rslaDding ofllìiíeenth cerì10ry EDglish

rir*li- flii *t"prc *is chapter 6 olthc Slalute ofMarlborough ol l267' Nlrich has boen seeo

,r i"i."¿J a 
"i.itar¿ 

fords'tights ofwanlsltip agairßt two conulonlyuscd conveyatlcittg

onung.r*u, ¡u.til.¿ ,o deprive them ofthese rigbls Howgler' investigation shows that

nailtãt. u,rong",n.nt Ud the defiautlittg as its prímaq'pt¡rpose ald only one was iD coÙnlon llsg

;;;;;" i;;t: ßtartd s evidcnce shorvi thdt (haflcr ô \ùas i¡r facl a resporrsc to lwo panicular

cases involvittg tltcse dcviccs. onc lhen in thc corrrts ¡tld thc othcr hcard so¡nc livc )ears carllct

P¡olesso¡ IUCIIARD HELMHOLZ oftìre University ofChicago as contrrentator

observed that thc threo papers sholved the connectiols oflhe conmon larv with tho ius

r.tt""., tt,,." l.*, ,tdìrodcm Iarv ln sPoakirìg 0fDr' McNall's paper' lre wondered.iflhe

*nu-r"y un¿" t¡a Stn*" ofMelchalts lvas scen ¡ls a fieehold ìn order to keep it out of the

iu,irãiirion of,t'on lo* in lh. evenl oflhe death oflhc cledilor hoìJing thc tenancy ln

i",r"..-,- *itrt or. vt¡oum€'s paper, he comÍlented on the ca¡on law tlteory ofjust pLice and

urlrJ *¡o¡" rftt l"glrfutors weri not acting on such a fh€ory' The law of tlìe church' however'

.ná"tttJu 
"*,to 

tor"ti"n while lhe London lal endorsed the lÌand ofthe slate ilr rcgulalion

WiUr ,"gâra o .ltapter O ofthe Statute ofMarlborough, Ptolessor Helnltolz coNmented or

tnoá"tiu* *oi¿uo.t ttd lir€ s{atutoryclosing ofloopholes' which Ied bint to queslìoÌ whother

senetal lccislation was l¡sually direclcd al a gcncral ploblcn) h was nol in Roman or locdl law

i"l 
',irtui,l" 

t"" *"nal ¡allem was IegislatiorÌ iD responsc to paficuLar cases' as Dr' Bmnd

suggests rvas the case with chapter 6 Possibìy in the provisions otle could also soo an atto0lpl to

avoid cltulch court iúe¡ventiol i¡] loases,

Roundtable: Mortol Horwitz's Tr¿,,s/¿/,,r41¡¿t¡ of'4''¿r¡c¿¡' ¿dt'- 25 Yc¡rs Later

MICIIA EL WILLR ICH (Brandeis University Historyl repods: Bcfore a capaciry

ba)hooürcrowd, tlre panelists deìiveLed tluee cornp€lling perspeclives orì this scmiìral texl irr the

field of Amctican legal hisÌory.

LAURA KALMAN (University ofCalilomia at Santa Balbara' Hislorf)' on leave as a

Fulbriglrr Rcsearch Schola in Israel, cãuld not be present Satah Banìnger Gordon (University

ofPerirsylvarria Law School) delivered Kalnan's paper, whiclì was at onca a passronate

rccounting ofthe effect o I Tratuþrtttation of Anerica¿ law on Kalman's owlì career as a

t'i,rot.iun u",'¿ o,,ltl,¡ .nalysis ofthe angry rcception the bo0k hi8ggre{j wllen tl firsl appcåred in

l9??. Kalrtuu arguerlthat lawyers aud legal historialls re¡cled to slrongly to T\uslotutal¡on

Urir*.ìì1""n"i"¿ ,¡"ir,darlest suspicìons and fears', abour the American legal system irì the

puriWut.,gurc oo. f,iU.ral legal sclrolãrs, il parliculæ.'\aw Honvilz's de:""lillï "ll.i:::"
iuris¡rudencc and the rulc oflaw . as an allack oll lherrow¡l lc8¿l ìibcralisln lheir faith th¿l

icdeialcot¡¡s could achicve positivc social ch¿nue "

CHRISTOPIIER L TOMLINS (Ameiical Bar Fottndation) cousidered the book's place

in ro canon ofAnc can legal hislory' Tomliùs conceded the book's enduring significance foL

i¡r pt** 
"ftgrflitary 

But he aqu€d lhat the book, by tracing the rclationship behveen la\Y

aud cconomìc developurerìl in the nireteoDlh carìlrìry, cleavcd to the peiiotlizatioll and tholllos

staked out by Willard Ilursl. ToDllitts tvenL orì lo llako t forcefi¡lgase lor laking tlìe fleld in a

ow djrectiorì toward a crìtical historical exânliDalion oflaw's role ill violellt conquest ìd

colonizatiol) of North ,Anrerica. As To!Ìlir)s pu{ il, "Not the roleaso ofeûcrgy bùl cololization's

possession ofthe continent, aud ofwh¿t lay beyorld it, and tlte means to effect tlìat posscssioll, is

ir1 rìry view rvhal gives Amorican legal history ils fot¡rdfltior)âl ând endurillg meal ng "

I[ a sinrilar spirit, AMY DRU STANLEY (UDiversity ofChicago, I{islory) praised

fiuns/orr,aliorr rvhile suggesling how greater attentioD to the social aud legal institÌìlion of
slílverywould havc altered Hoì"wìlz's narrative. Stanley emphasized the ìmpodance ofkeepjng

the legal history of freedom and the lcgal his{ory ofslavery both in vierv rvhen studyilg

n 
jneteonlh-century AneÍica.

The panelconcluded wilh Molon Honvitz himselfdelive¡ing a rousirg call fronì lhe dais

to you[g legal historians. He advisod them 10 follow thçir bliss and blaze neiv tLails without

fearirìg criticism from their senior colleagues in {he field.

GREOORY MARK (RutgeLs Law School - Ncwark) reportsr This panel explored lhe
jutersecfi0n oflaw, market and maDagement in the developmenl oîthe corporato ontity ald its

place in Ancrican politicâl culture.

zuCHARD R. JOHN (Universily ofllljrois, Chic¿go) presented "Riding the Levìathan;

Westell Union's Gilded Age," a paper which dealt with the corporatû crrbod itnent of fhe history

o I lhe telegraph to addless several tlìetnes in A¡nerican economic and political dcvelopnenl, ] )
reactioDs to and juslifi cations for monopoly and rnolopolizing enterprises,2) erplanalions of
nìonopolies thal are historically contingent as opposed to denÌonstralions ofecono¡nic theory,

and 3) âltiludes towards govemmenlal enlerprise in an era in which our received cliches suggest

that such ontoryrise would be anathema. ProfessorJobn's paper exploited a dch valietyof

sources, enìivened its discussior with the petsoralities olcompeting Weslem Union oflìcials,

dernonslrated lhe lìalting ways in which understanding ofmonopoly was developing, and

suggest€d thôt a lively dcbate oxisted about fhe p0tentialfor arìâtionalized telegïaph syslem,

NAOMI LAM0REAUX (tJ.C.L.A.) pLesented "Pafnerchip, Corporations, arìd the

Problom o f Legal Personhood in Â.metjcaD History." This sophisticated papet lics at the

iulerseclion oflaw, history and econontics, drarving olt all three fields ald challcngilg basic

assùmptions laken for graùted $,ilhin eâch ofthem. Ultìmately, thepaper âsks a corc question,

why corporatior)s exist ând rvhy they became the donittant form ofæonomic enterprise iu

America. The paper tletnonslrâles tlrat given legal fomrs do ntaller, lhat legålpe¡sonlood lud an

ômbiguous ltjlity for enlleprencllrs, cvel lhough the cor?otatc pelsoD canìo fo dorni0a{g the

ccononric laudscape, and lhat historians a¡rd econoûrists would do well to explore lhe differing

hislories ofpatlnerships, suraIlorclosely held corpo¡atiols, â[d publjc coryo|ations, ralher thãn

assuming lhal the publìc corporate model besl exemplifies the history oforganized enlerprisa.



ADAM WINKLER (U C L.A ) presented "CoÍporato Contributiorì Bar)s and llìe

Scparariou olOwrtership and CoDlrolln Lhe Etlrly20lh Ccntùry'" Winklcr argues convincingìy

thir coçorate coutLibuttn bll¡s oltho early part oflhe trventicth century arc properly viewcd as

fart oltìre private law oflhe corporation ralhor tluù âs paf oflho public lâw govonìing politicâl

ir.puignri Ho*.u.r,nuch the modem foct¡s otl such contribulions dononslrates the potenliâl

coni,ptions to thc political proccss. lhc contcntporaty focus was on lltc abuse of lnsrlagcrial

discrétioD ard the misusc oishareholdet capitat Tlle lâper nlakes hvo inlporl¡nl contribulio¡lsi

first, it suggests lhat contemporary regulation bolslgred (or attonpled to bolstcr) thc developnÌort

of a robusi-conception of fiduciary rluty, anrt second, it deslabilizes our utldcrstanding of the larvs

ofcampaign finance, suggestilg that corporale contributions had an ambiguous character withìn

capitalLrnanrJ that a debate existed about wholhet lnanagerial prerogafive lo deploy corPorate

assets should be lalTowly ained at thebusiness athand or broadlyaimed at colp0rate success in

the larger politìcaleconorny, with allthe potentialfor abriso that might caÜywitl) il

Count Alltle Câscs? Ouatìiitalive Methods ând CoÙr' Contcxts

CHRISTOPIIER W BRO0KS, University ofDurham, UK, Lepolsr Unfoûrnately' oDly

lwo ofthe tlrree Danehsls scheduled t0 palicipate in this session wore able to do so, Ùut tl)ty ably

and instructiveli filled the lime available LYNN LAUFENBERC's (History, Sweet Briat

College) paper on'Gendel, Criminalily, and Crìnìinal Prosøulion itt Early Renaissance

Floreicei gàue a fascinating account ofher path-breaking quantilative study of the reco¡ds ofthe

courr of tìrle chielludicial magistrate ofthe Rcpublic, tho Podestâ Based on a satnple of-

approxiùately 25ô0 sentences datirg from lhe peitod 1340 to 1415, the lalk conælìtraled on an

analysis ofthi types ofcLime (ranging front sexual offeuces to assault, theft and l)or)licide) thaf

were comnritled by manied ¡n¡j unmanied wonen dlldlìg the p€liod

DELL0YD CUTH's (Law, Uttiversity ofManitoba) paper on 'Stnugglers and Statute

violators in Late-Medieval Elgland's Exchequer' began with an amusing account ofa single case

involving the illicit inrportation o f 'ffrerìsslìcappos' (condoms) as well as interesling remarks

compariig the doctrinil approach to legälhistory with that whiclì user quantitative lnethods to

consìder tie t¡picality ofpartictlar cases and thc gereral workitlgs ofcourts B¿sjng tlÌe body of

his paper on tire study of 1804 cases enrolled in the court ofExchequer King's Remembrancet

Plea Iiolh during tlre rcign of HeÌìry VII (1485-1509), he concluded thâl Exchequer generally

sewed as an effective lribrlnal duriDg this peLiod,

Thcre was no conmeDfary, bul a lively discussion was gelrgrated fron] the flo0r' Both

preseûters slress€d tho iulpoflanco ofcombiÙing quaùtitative analyses witlì rnicrc-listorical

conlextualisalion olllte cóurt business being studied, and a number ofquestions foliowed up

these p0¡nts. There was also discussiotì oflhe possible procedlrâl lrategjes that wcle.open t0

defenàanls and prosecutors, and some consideration olfhe pitfalls crerl(ed by lho facl that coufl

ræords sonetimes give a ntislcading indication of wltaf was actually at issug in tho cause

concemed,

EDWARD M.l{AlìRIS, CUNY, repofs:Professor MICHABL GAGÁRIN (Texa$

discussed thc role ofwrilirrg and lileracy in Atherian larv and legalprocedure, Gagadn bega[ by

arglirìg that Atheuirìlì legal proccdurc rcquircd no exp€ds and c0nlrasted il with lhe syste¡n oI
rvrits irr Mcdieval Englarrd arìd lhe foflnLìlary system in RoÍran Lâ!v, both olwhich required the

assistÀnce ofexpels. Despito the ìack ofexperls,lhe Athenian legalsystem nrade abundant use

ofwritirg both lor (hc publicahon and display of larvs and for legal documents such as wills and

conhacls, On the other haûd, Gagâdn argued lhe Athenians made liltle ùse ofwritten l¿ws at

lrials rllìero th€ relevaut laws werg olìeD [ot reâd oul aud where litigants oneu appealed 1o

gereral notiolls ofjusfice ralber lhan the law, This combination ofwritton logislation and oral

procedure helped lo make the larv availabie fo all citizens ard also to keep thc lauguage oflaw
open, flexiblc, iìnd comnnlnal.

Professor Jaûres Sickinger (Florida) began by surveying views about the exlent ofliteracy

and its eflect on law i¡ Ancient Greece. In recenl years several scholars have argued lhat lilgracy

was reslrictcd to a sniall privileged group. This meant that few had access to writte¡ laws. Tho

lew laws that did exist contained nunre¡oÌs gaps aìd were often contradictory and vaguc. As a

result, written larvs played a smallrole ir G¡eek couls. Sickingcr challelges this pessimislic

tielv by oxalnining scveral legal proceduLes ained al rernoving contrâdictions betwee[ larvs.

Connrissions were appointed to removc conflictirìg Iaws al)d elfrenchmen{ clauses aimed lo

provent lhe passagc ofriow laws that clashed with old oDes, Now laws often contained

clarifications and additions to earlicr legislation designed fo remove ambiguities or m¿ke

conections. Sonre laws revgal an awareness that gxisting laws may not covet all possible

silualions, but g¡antjùdges wide discretion only in rare, excaplional cases, h lhe exlant courls

spceches frorn Alhons, all litiganls base their cases on wdllen laws, ¡rot sorìre genelal uolion of
lainress.

Ex-Slaves qnd the LÂrv

ARIELA CR0SS, Urìivercity ofSouthern California, repofsi Despito heavy cornpefition,

a Iively audionce ofabout 25 atlended the s€ssioD on ex'slaves and lhe law, which brought

together three i[tercsting papers on maniage, fauily ald cilizenship during Reconst¡rction.

BARBARÂ KRAUTHAMER's paper on fiecd pcople and the question ofcilizenship in

the Chogtaw and Chickasaw nations explored the rol¿ìtionship between legal righls i¡rìd racial

idenlity for the,Africaù A¡noricaììs in lÌdian tonitory afier lhc Civil War. Frecd people

repeatedly cÂlled o[ thc Federa] govenn¡ent lo granf tlrem fullcitizenship irÌ the lndian natiorìs,

onlhebasisoftlrehsharedhistory,culturerìndlal)guage.'lheChoctawandChickasawNational

Councils, or lhe othor ln ìd, ârgued lhiìt lheir sovereignty and the kinslrip basis ofcitizendrìp

rvould be undemrined by allowiÌrg Colgross to dictate whonì lheNalions )nusl "adopt" as

members. ln makir)g their câse lo Congress, tho lreed people increasingly relied on racialjzed

¡otions of"the Indian charactcr" as iì lawlcss people - at the same tirno as th0y delìânded that

the goverÍment recog¡lize their own râcial d istinctiveness as Lrdians.



ELIZABEI'H RÈGOSIN Prcsented a paPer on "Cilizcnsl)ip ¡nd lLlcrì(ilyr Ironncl.Sltves'

civil war Pcnsiolì cIaiNs,'' whiclì told thc stol] ofol)c llìan.s c]ainl lo clllzenshlp DNed 0l] l]ls

,upp"r.¿ øt'iy,i" Pcrrion claims for telalives ofsx-slave Union soldicrs rcquired proofof

0,,ä, i.rity ,.LtionOtips, L) the piìÍiclìlar çase Datrá(ed, Johl Rob¡lsoll sougll( to prole thal he

*ur ir" o,rlí *'nl"i"g årtild ofPrÑate Blias Robinson and his wife Adaljne Ptofessor Regosin

compared úe "relrtru; ofJohn Robinson 10 DeKalb Coulty to clainl bis faDlily colÌnect¡o¡s t0

the åtum of Martiu Gueffo irì sixt€enth century France in order to highlight the iDstabilityof

ideDtity duriDg ReconslructioD, aùd the lil)ks botween family and cilizenship'

Furally, JOHN WËIITHEIMER prcsented a collaborative research project lhat grow out

ofhis legal hisiory seminal al Davidson College, in wlìich he and his studenls workedlogether to

producei srnglc research paper, the s{ory ofalÌ illtenacial naniage betrveen ex'slave Pirkney

hoss ald his ioriginally) white wife, SaLah, on the Carolina bordetL¿mds during Reconstruction

ftreir ''oorrom-up:' trisiory of this nlaniage chrorlicled the couple'sèlforts to elude legal s?nctìorr

by marrying in Sìtrth Caiolila (vhích had no inÌeracial lnarriage ban) atrd therì to dofe¡ld tlìat

íuoiugá o[uinrt u ltotrtt Carolina Denoclatic campaign of"F& A" (fornicalion and adultery)

proseciriolis o f interacial couples Thc Ross€s won their case by convincjng a ju ry that they

were "dornicilcd" in South Caiolina rvhen theywere rnani€d,lhat their South Carolina maniage

was therefore bona fi<ie, and that No h Carclina sllould recognize Ìhe mariage as â lllatter of

comity.

KATHERINE FR-ANKE's excellent connlentary roted that all ofthese papers were

llnked by the inìpo¡lanco ofgeographic lnobility - th¿t space lnade the diffelence for all ollhe

individuals' abilìty to claim citizenship or naniage rigbfs she had tlìoughlfu] anrl useful

suggesliors for cach ofthe individual papers, and a lively discussion f0llowed'

Crirne and Procedure in l8rì' and l9'h Ccntury England

JAMES OLDHlr.M, Georgetowì Universily, repotts;The foLlowing tlree papers wete

prcsented in lhis scssion: (l) TOM GALLANIS, '^dversatial Culture, Adversariai Doctrirre:
'Criminal 

Defense Counsei and Leadittg Questions in lhe'SlaleTtials or CD-ROM"';(2)

ALLYSON MAY, "A Metropolitan PmclicerThe Old Bailcy's Bar,1?80-1850";and (3) 
-.

snucg sl\4tfu, 
;Î¡lr presunrption ofGuilt iD Anglo-American Crinìnal Law " Tom Gallanis

denonslrated petsuasively thal lnuch can bc learned byword-soarches tlÌat can be dole wilh ease

when trial tra;scripls or repotrs becomc availablc irl CD-ROM fomìat As a drarna{ic txaùple'

he ¡jiscovere¡l clcaì invocaìions ofthe leading question doctrine wellover a century before the

r.,rte is revealed rry the standard textbooks on evidence. Allyson May in het papel gave a sanplc

oli,r-¿.pt¡ *"* im ft^ ¿oÌìe on rhc Old BÀiley bar ollhe late l81t and eaLly lgrh ænturies'

s]rorvinj how these praclìlioners combjned OId Bailey work with appeararlcesjn lhe localcouds'

unã pr.i.,,ti"g utrfuf i,,fomatioll about the scope and latue offho extensive.business,co¡dÙcted

in ttt'" fo.uL.olort, 
^ 

*.ll as the personalities aud livos ofsolne ofthg better-known Old Bailey

banisters. Bruce Snrith contribuled a new perspective on the it¡ndamerìlal proposition that jn

Ai,gilatøi"un ,ti,ui,,rl law, an accused is prisurnerl ìnnocent until proven gÌrilty' He showed

hoi rhis proposition was turned ùpside doún for those accused ofpetty crime by statutcs

requiring cLirrrinal dcfend&rts to âccount for sr¡spiciol¡s goods foul(ì in lhc¡ possessio¡l.

Con rìcntâry on the tlìree p,rpeLs was given by JIM OLD]jAM,

A. Grcgg Roeber, Penrr Slatg Utiversity, reports: Three scl)olars presented papers inviting
renewed al{ention to tlìe roles ofcoufs and ju|ies in helping to fonn and perpollate cùlhlres of
defcreuce and obligatior iu bollr color:ral Vìrgiuia and South Carolina. JÂSON BARRETT's
paper colcerìlrÀted on holv civil Iitigation ti€d {o a competitive nercalìtile ne{rvork cotld stil]
reenforce defersnce and dependence, In a skillful analysis olNolhenr Neck Virginia causes,

Bânett exânined petitions, trcspass on the case, and explicit âctions for debt, arguing {hat debt

issues reyeal how the stability ofrelationships could be reaflinned in a markct sociely whero

deferenlialLelatiorsbips could easilybe damaged through economìc mìsfoÍune. IIOLLy
BREWER's paper ranged more d iscursively over tlìe broad questiorr oîwhether the cmergence of
slavery iD colonialAmerica should not bestbe placed i[ lhe context oflate seventeentl]-ceufury

English legal attitudes toward kidnaped children and servants. Brewer's paper advanced sorne of
the argurneùts she hôs aheady explicated in published form on land teuure issues ând ârgued that
legal cullures only vaguely âwâre ofthe ¡ights olthe nrarginal laboring poor and dependent

childrell found Iittle difficully ex(rapolating those attitudes toward permanently 0nslaved
Af¡icâns. The internationalcoDtext ol legal âtfitudes tolva¡d the socially ntarginal, and tlre real
possjbililyofa rcvitaliza{ion of"feudal" relationships, she argues, should be takel seriouslyin
assessing lhe emergence ofsouthern legal cültur€s. SALLY HADDEN's paper conccntøted on
thepeculjar moralauthorily exercised by grandjuLies iu South Caroli¡a. Thosejuries, doninated
by members ofthe wealtlìiest families, shaped the social values jurors though South Carolina's
couls should be enforcing. Misbehavìor ofslaves, perhaps nof surprisingly, prooccupied lhese
jurors, br¡t so did the plrs it ofgentilityand prolestagainst the rougher aspocts ofsouth Carolina
society, pa¡licularly giverì the lack 0fl€gal i¡rstitutions oulside Charleston. Hadderì ârgued that
serioùs linits linìited the socialcontrol legaloffÌcers andjurors could actually impose in the

colony. In his commenls, GREGG ROEBER pointed out tha( perhaps Banett and Brewer nake
stronger cases for illorpenctraliou ofgenlry/planter values in Virginia wjth the indebted and

enlailcd tlrau rvas possible iu the Solth Carolina coDtext. Queries from the floor to ali three
parelists conti¡ued {hrough tho allotted ti[ìe.

The session on "Ancient Near Eastem l,atv: Adr¡inistration and Àdjudicâtion" went

exlrem€ly wcll. GEOFFREY MILLBR, ofthe New York University Law School, discussed the
polifical, legal, and reìigious rcfomrs that took place inJudah i¡l lhc scventh century B.C.E. lle
pointcd out how a ¡tumber oflhe facels oflhis rofomì eflort are anaìogous to elemenls in the
golden calfnanative ir Ex0dus 32. The lat{or s€ens to lìave been pLoduced by lhe reformers as a

way ofÌevjsing their nalion's hislorical traditions in older to legitiDtate their olforl to alt€r their
society's fundaneittal law. F. RÁCHEL MAGDALËNE, olTowson University, prcserted an

ovcrview oftdal procedurc in ancient Mesopo{antia during the severìth to lifth ceùlurjes B.C.E.
Hcr findings, rvhich were based or a[ exanti¡alion ofâpproximaLely 250 trial records, showedt

i,

ii.:



tlìis system ofprocedüro to be sophislicatcd, yol flexible enough to accolnDodatc thc rlocds olâ

cornplex socieiy. BRUCB WÐLLS, a doctoralsludenl at Johns llopkìns Urtivcrsity, explored il
delailor)e ofthe featutes ofthc lcgalsyslem that Magdalono preseDted. lle looked at the use of

corditional verdrcls by lhe Mesopolamian coüfs 0flhe Dlid-lirst nlillen0iuln B.C E This was a

stralegy thc courts oflìployed in lhe laco ofilßufncient or aD]l)iguous evidelìcc BothMagdalo¡e

and Wciis dentonstrated that, during thìs period in Mesopolarì1ia, there was a shill fÌoln

sùpra-ralioDal to nÌore L&tionalmeals o t <icciding judicial dìsI)!{es MARTHA ROTH, of tlte

University ofChicago, gave the responso she insightfu fly rÌotod ho\r each of tho papers points

the way lo fuÍher rcsearch, ar¡d she high¡ightcd seveml effofs, some still in progress, th¿l

complemorìt the work pl esentcd ilr this session.

Courtrooms. Classr0oms. and Cautionaty Tales; Lâw a[d lÌe Shaning 0fAnlerican

Identitics h tlre Early Republic

DAVID KONIG, Wa$ington Universily, repofls: This session plovidod lwo papers

concemed with the energettce ofAnerican lcgal identities in {he çarly republic D KURT

GRAIIAM examined thcjurisprudence ofthe lowet federal courts, and ELLEN HOLMES

PEARSON addressed the scholarship ofltislorical writing on the common law, Their p{ipers, as

wellas lhe discussior) that lollowed, drew sharylydifferlng conclusiors, which attesled 10 fhe

varietics oflcgal identities in the Unitod Slates front its very begiflnings as a sovereigD natior)

Peamon's paper examined the ptocess of"Revising Custom, Etrbracing Choice: Early

Nationallrgal scholars as llistoLians ofthc Conttllon taw " Paying particu larly close attcÙlìon

to the way American legisls confronted Si¡ Willia¡n Blackstone's lrealment ofCalvin's Case, she

demonslrated how th€y reinlerpretsd the history ofcoloDizalion to provide an American

eDlitlomenl to thg colnmon law, But allnosl as soon as Atnericau legal scirolars had used the

conmon lâw to assert {he legal parity ofthe colonies willì England årÌd, lherefore, to rcject

Crown prerogative, thoy cnphasjzed what Bläckstone had idontiiied as the comnÌon law's

"custom which canies ... intental evidence of freedom" for localistíc legalself-dolormination'

The resrll was the creation, through hislorical reinteryretâtion, 0fa tradition oiprotecti¡lg local

legalvariations from any unifoml national con)non law

D. Kurl Graham examined the creation ofa compoÌirlg traditior oflegal identityl namolf

a nationalorìe, as manifost€d ìn "Tho Nafìonalizing Influeuce oflhe Lowcr Federâl Coufs;

Rhode lsland, I ?90- I 8 I 2." Rhotle Island rvould secm an unhkely exatnple for demonstrating the

process ofDationalization, whal with ils detemined resista[co 10 ratification and, beforo that, 10

co0peration with the govem[Ìeût ofthe Artiçles Nonetheless, Glaham provided an al(ernative

perspectìve, that of iocusing upon the aclual operation ofthe inferior federal courts- Graham

omphasize'j the locâl natute ofgovefilment, but plâced the federâl corrts well withiÍ lhat syslenl

"lh; lcdcLalcoùrls empo\vgled tho local citizenry, rYeLc staffed by local people, ând functioned

alongside state and local ìnst¡tutions in ways that oftenmade them indistinguishable " Federal

offìcials, in fact, might hold local office at the same time.
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The colnnertator', Professor Alfrcd l]tophy, offered lÌlaly suggestions aDd connectiol)s

for lhe lwo prcsenters to follow up ll a vigorous cxchaìgc thal followed lho fonnâl

presenta{ìons, tl)e'hatiorlal" rDturc ofRhode lslältd political culture becatne a mattcr oflively

ioltroversy. Many oflhe nearly fwertly in lhe audiençe padicipaled and coD{ributod thoir own

competìng iule¡prc(ations of Early National events

Intcllectuål Pro[erlv LarY and A¡nerlc¡ll Econon¡ic Development: The Rolc 0fl'an'
Liligation. and Corrts

Tlìe panol Írtelleclual Plopely Larv attd American Ecollonic Developnìentl Tbe Role of

Larv, Litigaion, and Coufs was surprisingly well attendod for a Sùnday momi g Althoùgh the

scheduled chait/discussant, Greg Alexander (Cornell), lrad to cancel at lhe last ni lle, Professor

GREG MARK (Rutge$'Nervark law Schoo)) graciously agresd Ì0t onlyto chait, but also to

read thc papets overnight and 10 prepare comrnents, which he did exlremely well

Professor ZORINA KHAN (Economics, Borvdoilt College) delivered a paper, "U S

Copfighf in Hisl0rical Perspective," ¿nalyzing lhe developmellt ofcop)'righl law in the

late-eighteenth and ni eteenlh century U.S Professor Khan's paper argùes that thc differences

betweeD patent and copytigltl larvs, and the unique fealures ofcopylight law were econonically

cflìci€nt and thedevelopment oflegal righls pronoted rvelfâre nìaxinization

Professot CATHERINE FISK (Loyola Law School, Los Angeles) delivered a paper'

"AutlÌors at Workr The Origins ofthe Work forHire Doclrine in Cop¡tight Law," analyzing the

development ofthe legal rule that the eulployer is the legal "authol'ofa coplrighted work

created by tho ernployee. Prolossor Fisk's paper argues that the rholoric associat€d with

i¡ìtellecluat propely and authorship influcnced the devolopnlenl of l9tll cenlury law such lhal

croafive enploye€s retained greater ownership interests in their copyrighted works than ole

would expeit, given the generally entployer-íÌiendly fcatures of I 9th'century master-servant law

Professor Mark's cotn ntçntary noted the differeDcas belween Fisk's and Khan's

explanations lor the development of lgth-century cop¡tight law and queried whother each

author's gxplanatory emphasis may be attributsd to differsnt primary resources (copyrighl

registLationi as opposed to judicial opinions) Professor Mark highlighted different conclusions

thÀt miglrt be reached depending on whsther one eÌÌrphasizos quantitatìve and longitudinal

analysis, as is characteristic 0fan ecolÌomics approâch to legalhistory, or analysis ofjudicial

opinioùs and treatises, as is chaLacteristic of a lawyefs approach

Professor MARY SARAH BILDER ofBoston Collegereportsr 'fhis sessiolbrought

together scholars irtorested in comparalive larvyering and legal pr{tctice The papers discussed

thc slyle of legal argurnerìl available irì the English legal systcn in ttìree dilferent periods and

irslitutionsr (l) in Lhe Anglo-Norman couds of Williarn the Conqucror; (2) in the courts ofthe

nedievalius communc;and (3)in thecourts recorded irì the Yearbooks.
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explain lwo puzzling aspects oflhe Anglo-Nomìarl legal record First, the Chrisl Church wotld somewhat unfa]niliar lo nÌodem eyes.

carh¡lary hes royaldues and services interpolatcd inlo clurtgrs a d other documenls where they

Iand claims in the Anglo-Norman legal system. presenters for papers that s0 weil"aficulated the fuDd amental underlying iegal strategies o f theso

handbooks, Brund age paintod a detailed picture of the li fe o f the young advocate^his diflìculties rernaired long allerwards to discuss the Pâp.rs wilh the presontcrs

wrth adverlising, his sflìallhonte study, his educalion, Brurdage showed that lho advocalehad to

be concemed al¡oul mundane areâs oI iogalpraclicei the possibilily ofthat a cltent would lie to

the advocate: the need to jnsure against a client's future lecriminations jfthe case were lost; and

tho difliculty ofnegoliating tho fee. Bnrndage pointed out how thoughtfully the êdvocates

consider€d each aspcct 0fthe professjol) from ths inlportance ofdtess""'lfyou dorl't dross the

pafl, you'll gef no ovalions, / No ntalter how lelìmed be your oratlo¡ìs"'-to the impollance of

ending with the strongesl argunìent l¡st so that il lvould be "'lodged in the mentory'"' Bntrdage

perceptivoly reminded (he audiertcc lhat the specialized academic advocates oflhe ius contmune

wcrc parlicifâting in lhe social practtcc of lawyeritlg.

Moving foNard anolher t\ro hundred years, Professor DAVID SEIPP ofBoston

University Law School prcsented his splentiid paper, "Year Book Pleading and Atgtrrnent (and a

Nerv lndex)." Seipp's paper dtew on his rernatkable mnenl prcject for the Ames Foundation of

a ne\v abstract and jndex olthe 6,358 prirfed Year Book cases for 1399-1535 Relyìng ou cases

described in the Year Books fiom 1399-1435, Seipp brought t0 life the wotld oflawyering in the ì

Year Books, He pointcd out that the legalskate8y se€m€d to be not how lo win acase büt "how

elsg'to win a case. Il a random sanple of 200 cases, only one-third involved tho lìlerits olthe

casc;two"thjrds were devoted to "strâtcgies ofdelay, diveision, or obstrt¡ctioû " Thewrils

recortled in thesecases suggesl â world ir which there exisled substantialchoice among writs in
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352 pp., $49.95 cl$34.97; $18.95 pa $13.27

Workeis Paradox: The Republicau Origils ofNcw Deal Labor Policy, 1886-1935

by Ruth 0'B en

336 pp., $39.95 cl $27.97; $17.95 pa $12.57

Deliùquent Daughtersr Protccting and Policing Adolescent Female sexuality in lhe United Stafes,

1885-1920

by Mary E. Odem

(Gender Ând American Cullure)

Whter of the 1994 Preside¡ 's Book Award, Social Scie ce Hislory Associalio

A 1996 Choiee 0 lstsld ß Academic Baok

288 pp., $49.95 cl$34,97; $17.95 pa $12.57



ç.--ry-

BIack Votes Count: Polilicaì llmpowenì]e¡t ill Mississippi aner 1965

by ltank R. Parket

Witnrcr i¡ the 1990 McLet,to¡ e Pûze, Mississilfi¡ Histotical Societv; l99l Silwt Gavel 1w0fu,

Anterrca DLr ,4ssociatiott; t99t RalphJ. LutrchePlize' A Û¡cû Palilical Science '4ssociation;

199) V. O. Key Jr. ,4wonl, Soultettt Political Scie¡rce ,4ssociatio ; lggloutsl\ndt g ßook

At\,ard, Glrla\rß llb,els Centet fo) lhe Stud!ofllx¡tú\t Rightsi lhe U ¡le¿ St es

2?2 pp., $18.95 pa $13.27

Sln¡ggle lot Mastery; Disfranchiscment ill lhe South' 1888-1908

by MichaelPcmtan

416 pp., $49.95 cl$34.97;$24 95 pa $17.47

Ida B. Wells-Ban)ett aDd Americalì Reîoml, 1880-1930

hy Patricia A. Schechter

408 pp. $55.00 cl $38.50; $ 19 95 pa $13'97

Represenling Womenr Sex, Gender, and Legislalivo Behavior irr Arizona arld Califomia

by Beth Reingold

384 pp., $55.00 cl$38.50;$19 95 pa$13.9?

Woüen and Law in ClassicalGreece

byRaphaelSeaìeY

214 pp., $1ó.95 pa $11.87

The Counterevolution 0fSlavery: Politics ard ldeologyin Antebellurr Soulh CatoliDa

by Manisha Sinha

384 pp., $55.00 cl $38.40; $19,95 pa $13,97

The Many Legalities ofEarìy America

ediledby CfuistopherL. Tomlins and Bruco H Mantl

(Published lor the Omohundro Instilute 0fEarlyAnerican H¡story and Cullure)

480 pp., $59,95 cl $4t'97; $22.50 pa $15.75

The NAACP's Legal Slralegy against Segregated Eduoation, I 925'I 95 0

by Mark V. Tushnet

lqitnter olthe 1988 Littlelon-Gristpold Ptize itt Anterican I'aw øú Sociell' At etican ltisrotical

Ássocialio

238 pp., $15.95 pa $11.17

We Meau to be Counled: White Woln€n and Politics in Antebellutn Virginia

by Elizabeth R. Vaton

(Gender and Atnerican Culture)

248 pp., $49.95 cl $34.97; $1?,95 pa $12'57

Tho Creation ollhc Amorcan lìepublic, 1776-1787

hy Gordol) S. Wood with a ucw prclace by the author

(Publislred for the Onrohundro l)stitúeofEa¡1y ADreticÂn History ard Culture)

Buncroft Ptizc, Colutnltio Unitersity; John IL Dutuing Prize, Áneùcat llittoical Associtlio

ó75 pp., $49.95 cl$34.97; $18 95 pa $13.27
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