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PRESIDENT'S LETTER

Dear Colleagues:

I am pleased to be able to report that, in a period of national and international
gloom, the Scciety seems to have entered a period of very modest prosperity. Our
membership is up, though slightly, and participation in Society business seems to
be significantly inereasing. The results of cur most recent election are noted
elsewhere in the Newsletter, but I should like to call to your attention the fact
that over 200 members sent in ballots, Particularly in light of the fact that this
was a "off" year for elections (elections for officers are next year), I think that
this is a laudable turnout.

One of the most tangible signs of our progress is, I think, Buzz Arnold's progress
with the publication series at the University of North Carolina Press. Robert
Stevens' book was an appropriately "big" book to begin with, and Stephen White's
book is a fine riposte. As the Editor will have noted in his own announcement, the
other books in the series are coming along well, and I feel sure that these volumes
will attract a good deal of scholarly attention., Since the production of scholarly
knowledge is the highest function of a society such as ours, this development gives
me particular pleasure.

Plans are well under way for a very interesting and somewhat unusual annual meeting
in Williamsburg next October 26-27. The high lights of the meeting will be a special
session commemorating the 25th anniversary of the plaintiff's brief in Brown v,

Board of Education and a keynote address by Sir Rupert Cross. The panels strike me
as particularly well chosen and well-balanced, and I hope the turn-out for the
meeting will be strong. As you are aware, I think, the purpose for holding the
meeting in Williamsburg was to cooperate with the Marshall Wythe Law School (College
of William and Mary) in celebrating the bicentennial of American legal education.
This seems an event of such importance to our Soclety that the Board of Directors
readily agreed to the request of the Law School to hold our meeting in Williamsburg.

I want to make clear, however, that the Board was troubled by the fact that Virginia




is a state which has not ratified the ERA, The Board was far from unanimous in its
views on the subject, and I believe we all felt that the previous commitment to go
to Williamsburg should be honored, and the general sentiment was in favor of sched-
uling subsequent meetings in the near future in states which have ratified the
Amendment. We took no formal action to this effect, which was certainly the
prevailing sentiment of the Board.

I should also like to respond to several members who have urged us to hold meetings
further West. We are preparing a map of the distribution of membership in the
Society, which I fear shows that the preponderance of our membership is still
Lastern. Nevertheless, we certainly do not want to let our Far Western members
dovn, and I intend to discuss at the next Board of Director's meeting the possibility
of scheduling at least a one day conference on the West Coast sometime in the near
future. It may well be that we have sufficient membership in other regional areas
that we can and should do the same thing, and I would be eager to hear from members
who have suggestions along these lines. One model for such activity might be the
occasional conferences scheduled by the Institute for Early American History and
Culture, which have been held in many different parts of the country from time to
time.

I will not attempt further to anticipate news which may appear elsewhere in this
issue, but I would like to make the point that the Society is a membership organ-
ization which can succeed only insofar as the membership is active. By this I

mean not only participation in our annual meetings and elections, but more important,
free and easy communication between members and the Board of Directors. We have
limited resources and limited time, but legal history is a field which has obvi-
ously begun tc come to life in American academic eircles, and this is perhaps a very
important time for the membership collectively to begin to think what our priorities
ought to be. This is perhaps particularly important in view of the impending demo-
graphic crisis in higher education which will strike the colleges in 1980 and the
law schools in 1984. Before 1984 is upon us, we should do some hard thinking about
what it means.

I have one favor to ask. Although our membership has increased somewhat, and cer-
tainly it has been holding steady over the past several years, we are facing the
inflationary pressures which beset every organization in these times., One alter-
native is, obviously, to raise our dues. We are reluctant to do this until we are
absolutely forced to do so. The other alternative, however, is to increase our
membership. This is something which we would like to do in any case, as we feel
now that we have reached a point that we provide gemuine service to a great many of
the legal and academic professions. Therefore, I am asking each of you to see if
you can induce one of your colleagues, either in a firm or in a Department, to join
the Society. Our dues are really very reasonable, and I should think that every
firm or department has at least one person who has a genuine interest in legal
history. If we could pick up as many as 50 new members in this way, we would pro-
duce a very significant bit of income for the Society. I would appreciate your
efforts in this regard.

Stanley N. Katz




HEWS OF THE SOCIETY

comittes Memberships

The five members elected to serve on the Board of Directors for a three-
year term till 1981 are: Thomas G. Barnes (U. Cal. Berkeley), David H.
Flaherty (Western Ontaric), Jobhn Phillip Reid (N.Y.U.), Joseph H. Smith
{Columbia), and G. Edward White {Virginia).

Members of the Program Committee for the 1980 meeting are: Xermit Hall
{Wayne State), Richard H, Helmholz (Washington U.), W. Hamilton Bryson
{Richmend), Michael Hindus (Harvard}, Mary K. Tachau {Louisville}, R. Kent
Newmyez)‘ { Connecticut), John W, Johnson (Clemson )}, and Jay M, Feinman (BRutgers,
Camden ).

President Katz has appointed Elimabeth A, R. Brown (Brooklyn College,
CUNY) to serve as chairwoman of the 1979 Nominating Committee.

fditorship Change

The Board of Direetors at their October, 1978 meeling approved the appoint-
ment of Robert J. Haws and Michsel de L., Landon, both of the Universily of
Mississippi Bistory Department, as co-editors of the Newsletter beginning with
the April, 1979, issue. Charles Cullen was thanked for his years of service as
edltor.

NEWS NOTES

ABA Commission on Undergraduste Education in Law and Humanities

The Commission on Undergraduate Fducalion in Law and the Humanities, an
entity of the American Bar Association, is developing course material in law and
the humaniiies for use in colleges and universities. The program, which was inl-
tiated in November, 1977 with a grant from the National Endowment for the
Humanities, is seeking to introduce students to the role of law in soclety by
examining its relationship to such humenities disciplines as histery, literature,
and philosophy.

The Commission includes the following distinguished legal and academic
figures: Edward H. lLevi, Professor of Law, University of Chicage Law School
{Chairman); Stanley N. Katz, Professor of Histery, Princeton University (Vice-
Chairman); Daniel Aaron, Professor of English, Harvard Universlty; Shirley 8.
Abrahamson, Justice, Wisconsin State Supreme Court, Madison; Joel Feinberg,
Professor of Philoseophy, University of Arizona, Tucson; Carl MeGowan, Circult
Judge, United States Court of Appeals, District of Columbia; John L. Thomas,
Professor of History, Brown University, Providence; Richard Wassersirom, Pro-
fessor of Law and Philosophy, UCLA Law School; and G, Edward White, Professor of
Law, University of Virginia Law School, Charlottesville.




In history, the Commission is developing a series of volumes on law and
American history which can be introduced into survey and period courses. The
volumes, which are divided according to traditional pericds of American history,
will contain a broad interpretative essay outlining the relationship of law to
the events of that period, and a selection of primary documents for use in class-
room discussions. Questions for study, glossary, and bibliography will also
appear in each volume. The writers and their respective volumes are: Stephen
Botein, Michigan State University, Colonial; George Dargo, Holy Cross, 1776-1820;
Jamil Zainaldin, Case Western Reserve University, 1820-1877; Jonathan Lurie,
Rutgers (Newark), 1877-1920; and Gerald Fetner, Commission Director, 1920-1977.
The books are expected to be ready by mid-1980.,

The Commission welcomes inquiries about the program. Those wishing further
information and placement on the mailing list should write to Mr. Gerald Fetner,
Director, Commission on Undergraduate Education in Law and the Humanities, Amer-
ican Bar Association, 1155 East 60th Street, Chicago, Illinois 60637.

Jean Bodin Society Congress

The "Soeiete Jean Bodin pour l'histoire comparative des Institutions" is
taking steps to organize its next meeting in the spring or fall 1980; the Congress
will probably be held in Athens, with the participation of the Academy there. It
will be dedicated to the study of the theme: "Man Versus Political Power."

In order to bring together as much basic information as possible, the board
wishes to enlist the participation of a large number of collaborators to treat
the evolution of the subject in different present and past societies. Anyone
wanting to know more about the Congress should write to the Society's General
Secretary, John Gilissen, at: Avenue Jeanne, 44, B-1050, Brussels, Belgium, as
soon as possible.

National Humanities Center Fellowships for 1980-81

The National Humanities Center will admit approximately forty Fellows for
the academic year 1980-8l. The Center is designed to facilitate individual
research and intellectual exchange within a community of scholars. Fellows enjoy
the use of private studies, conference rooms, and a dining area in the Center,
and they are provided with library service and manuscript typing. The Center is
located between the campuses of Duke University, North Carolina State University,
and the University of North Carolina at Chapel Hill. The group of Fellows chosen
each year includes both scholars of established reputation and young scholars of
promise who have held the doctorate no more than ten years. In addition to
scholars in fields traditionally identified with the humanities, the Center admits
representatives of the natural and social sciences, the professions and public
affairs. Scholars from outside the United States are also welcome to apply. The
usual term of a fellowship is the academic year, September through May, but some
fellowships are available for shorter periods. Stipends are based on the normal
salaries of Fellows; those who have partial support in the form of sabbatical
galaries or research grants receive from the Center the difference between that



support and their normal salaries, Fellows also receive lravel expenses to and
{fyom the Center for ihemselves and thelr families.

The deadline for 1980-81 applications is January 10, 1980, TFor application

material and information write to: National Humanities Center, P. 0. Box 12256,
Research Triange Park, NC  27709.

The Bicentennial of the Constitution

Chief Justice Warren E. Burger, in an address delivered at a National
Archives and Records Service conference in Waghington, D. €., on Seplember Z1,
1978, proposed that the celebration of the 200th amniversary of the Constitution
of the United States be exiended over a three-year pericd permitting nationwide
discussion of the present and future roles of each of the three branches of the
federal government.

Burger said: "If we concentiratle in this way on each of the three branches
and thelr functions for a pericd of one year with the latter part of the third
vear perhaps devoled to an overview of sll that has been discussed, debated and
analyzed in the preceding years, perhaps we can produce a series of papers com-
parable in utility if not in quality, with the Federaligt Papers of 200 years ago."

Speaking of the approaching bicentemmial of the Constitution the Chief
Justice added:

"Project ‘87 is already underway snd the Judicial Conference of the United
States has authorized me to appolint a special commission to prepare for an oboerv-
ance of this significant historical event. I we use the lead time now available
to us we can develop a program worthy of the importance of the occasion.”

The Chief Justice suggested that 1985 be devoted to a discussion of Article
I of the Constitution which concerns the Congress, that 1986 concern itself with
Article II (the Execulive Branch) and that at least the first part of 1987
oceupy itself with Article ITI {the Judieial Branch).

In meking his comment the Chief Justice noted that all three Branches have
evolved in 200 years in ways unforeseeable two centuries ago. He said that a
serious re-lhinking of the roles of each of the ithree Branches in the light of
the intenticns of the Founding Fathers and of the developments of two centuries
was cslled for in order to meet the needs of the present and of the future of the
countiry.

Further information on the Chief Justice's proposal may be obtained from
the Public Information (Office, Supreme Court of the Unlted States, Washington,
DC, 20543,




Distribution of Membership
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RESEARCH AND PUBLICATION

Lawyers' Papers

At the 1978 annual meeting of the Society in Chicago a Round Table Dis-
cussion was held on the topic: "Tegal History, Historians, and Lawyers'
Papers." TFor the benefit of those doing research in the field of modern
American legal history two of the discussants, Ms. Susan Grigg of the Depart-
ment of Manuseripts and Archives of the Yale University Library and Robert D.
Williams, Esq., of the Boston law firm of Warner and Stackpole, have very kindly
provided summaries of what they said to the Newsletter.,

Ms. Grigg: Every annual volume of the National Union Catalog of Manuscript
Collections has several dozen entries under the heading "Law-Practice-Twentieth
Century," but most of the collections so described have nothing to do with the
practice of law. They are concerned, instead, with the political, academic,
Judicial, civie, and entrepreneurial activities of lawyers. These career pat-
terns may be of scme interest to legal scholars, but such collections canmot be
of primary importance in writing legal history. Manuseript repositories in the
United States are probably filling their shelves with a due proportion of
papers created by lawyers, but they are doing little to document legal practice.
My purpose is to explain this deficiency and point toward a remedy.

I began my analysis by making inquiries about the few recent accessions
of twentieth-century lawyers! papers that do document the practice of law. I
learned that most have been windfalls, resulting from termination of a solo
practice or from a firm's decision to clean out its files. Even after allowing
for unsuccessful soliecitations, I conclude that archivists are not making much
effort to collect lawyers' papers.

Not all archivists understand the importance of lawyers' papers as a
source for legal history, but the main reason they do not try to colleet them
is that they take it for granted that they are virtually unobtainable. This
assumption is not altogether unjustified, but there has been to little effort
to pinpoint the obstacles and to work out ways of overcoming them. Unless legal
historians conquer their own skepticism and help archivists to seek out lawyers'
papers, the latter will continue to concentrate their efforts on material that
is easier to obtain. Experiment is necessary to find out the best way to make
such solicitations, but generalizing from the experience of archivists who have
obtained lawyers' papers, I think that a good method is to reeruit a histor-
ically minded and professional connected lawyer as an intermediary.

Anyone who plans to collect lawyers' papers will discover that the diffi-
culty of getting them is inseparable from the difficulty of making them avail-
able for research. Most historians are against restrictions, and most archi-
vists are against them too. The danger is that this attitude will be carried
to an impractical extreme. Lawyers' papers that are now coming into manuseript
repositories are usually available for research only with the donor's permission,
and archivists who are indiseriminately hostile to restrictions will either
offend potential donors or else be reluctant even to ask for such material.
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If legal historians want archivists to document the practice of law, they would
do well to accept and even advocate a discriminating attitude toward
restrictions. Otherwise, access to twentieth-century lawyers' papers will
remain a problem for historians and firms to work out between them-as the his-
torian's need arises and if, by that time, the desired records haven't already
been destroyed.

Mr. Williams: We should consider four categories within the term "lawyers'
papers": (1) letters from clients to the lawyer and documents or writings
with which the elient provides the lawyer, (2) drafts of documents, legal memo-
randa and notes which constitute the lawyer's application of his professional
skills to the client's problem, (3) documents or briefs which constitute the
end-product of the lawyer's handling of the client's matter, the objective of
the relationship, and (4) those articles, speeches, notes or other materials
personal to the attorney. The first three categories generally would be found
in a legal file maintained by the attorney or his firm with respect to a
particular client.

There are three major impediments to the historians use of lawyers' papers
as defined: the confidentiality required by Canon 4 of the Code of Professional
Responsibility, the client's evidentiary privilege covering certain confidences
arising in the attorney-client relationship, and the proprietary interests of
the elient in the written materials not otherwise in the public domain as sug-
gested by categories (1) and (3) in Part I.

Canon 4 distinguishes two forms of confidential communication between a
lawyer and his client: "Confidences" are those matters subject to the eviden-
tiary or attorney-client privilege and “"secrels" are those matters upon which
the client has requested privacy or the disclosure of which would not be in the
best interests of the client. There are only four exceptions to the requirement
of confidentiality: disclosure upon informed consent from the client, dis-
closure when the information concerns prospective crimes, disclosure when
required by law or order of court and disclosure when the information may be
necessary to collect a fee or defend against allegations of wrongdoing by the
attorney.

There is some question as to the effective duration of this restriction,
and it may be argued that as long as the objectives of the canon are met by the
passage of a sufficient period of time, historical review will be permitted
provided that the attorney or his firm does not profit thereby.

The evidentiary privilege takes effect in the context of ongoing or poten-
tial litigation and may only be waived by the client. While the privilege
does survive the death of the client, such questions as the potential for 1iti-
gation (e.g., the client has been dead for over a hundred years) must be con-
sidered when determining the importance of the privilege as an obstacle to
access for historical purposes.

Finally, the client's "right to privacy" and his propriety "right of
publicity" both restrict access to lawyers' papers. The former, which is per-
sonal to the client and does not survive his death, is his "right to be lef't
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alone" as conitrasted to his descendible proprietary right in unpublished papers
including the contenis of letters and other documents in which his estate or heirs
at law have an enforceable interest.

Education of the Bar will heighten substantially the sensgitivity of lawyers
to the potential histowvical value of various papers with which they deal, As a
part of this process guldelines should be drafted which would effect some degree
of certalnty as to when it is possible end proper for the lawyer or the law firm
40 release papers, which are not otherwise a matier of public record, for
historical serutiny,

Criminal Law Symposium at Calgary

The Humanities Institute of the University of Calgary is sponsoring a sym-
posium on "Crime and Criminal Justlice In Europe and Canada, 1600-1900", July 22-27,
1979, Contributors include to date Professors Alfred Soman of Paris, Herman
Diederiks of Amsterdam, John Beker of Cambridge, Timothy Curtis of Newecastle-upon-
Tyne, Douglas Hay of Memorisl and John Beattie of Toronto. The organizers are
Professors Louls A. Knafle and Chris Levy of the Faculties of History and Law, The
University of Calgary.

The purpose of the sympesium 1g to bring together a number of prominent
echolars in continental Eurcpean, British, and Canadian History snd Law to explore
problems in ihe history of c¢rime and eriminal law administration, eriminal law
doclrine, punishment and crximinel justice. Papers will range from broad imter-
pretive analyses to case studies. The week's symposium is designed to allow time
both for the presentation and discussion of papers, and the interaction of scholars
present, in a leisurely and engaging format. DPersons interested in attending can
write for further information to the Humanities Institute, University of Calgary,
Calgary, Alberta, Canada TZN IN4

Southern Legal History Symposium Proceedings

A special edition of the Vanderbilt Law Review (Vol. 32, no. 1, January, 1979}
has been published containing the proceedings of the symposium on the Legal History
of the South held March 31l-April 1, 1978, at Vanderbilt University. Included are
papers on: "Reason of Slavery: Understanding the Judicial Role in the Pecullar
Institution." "Southern Violence-Regional Problem or National Nemisis?" "The
Texas Bar in the Nineteenth Century." Y"Law and Disorder in Nineteenth Century
Kentucky.” "Race, Property Rights, and the Economic Conseguences of Heconstructlon:
4 Case Study." Individual coples of the issue may be ordered from: The Executive
Secretary, Vanderbilt Law Review, Vanderbilt University, Nashville, TN, 37240,

National Archives Conference Proceedings

The proceedings of ihe National Archives conference, September 21-22, 1978
entitled "The Law and American Society: New Historical Perspecitives and Resources"
are to be published by the Howard University Press in 1980, Conference directors
and editors of the volume are Clarence I'. Lyons, Jr, and R. Michael MeReynolds.
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Studies in Legal History

The most recent publications in the series, published by the University of
North Carolina Press in association with the Society are: Stephen D. White,
Sir Edward Coke and the Grievances of the Commonwealth, 1621-1628 (May, 1979;
$20.00) and Law and Politics: The House of Lords as a Judicial Body, 1800-1976
(December, 1978, $30.00). Scheduled for publication in the fall of 1979 is:
Law and Society in Puritan Massachusetts: Essex County, 1629-1692 ($21.00)

Inglish Legal Manuscripts

The second volume of English Legal Manuscripts, a catalogue of the Manu-
seript Year Books, Readings and Law Reports in Lincoln's Inn, the Bodleian
Library and Gray's Inn--with notes on the dispersed libraries of John Selden,
Charles Fairfax and Henry Powle, edited by J. H. Baker, has now been published.
Copies cost 98 Swiss francs and can be ordered from Inter Documentation Company
AG, Order Department, Poststrasse 14, 6300 Zug, Switzerland. Copies of volume
one, a Catalogue of the Manuscript Year Books, Readings, and Law Reports in the
Library of the Harvard Law School, are available for 42 franecs from the same
address. Microfiche editions are also available: 10 franes for volume cne and
22 for volume two.

Members' Recent or Forthcoming Publications

James W. Ely, Jr. (Vanderbilt) has published a review essay on Raoul
Berger's Government by Judiciary: The Transformation of the Fourteenth Amend-
ment in the Villanova Lew Review (volume 23, numbers 5-6, 1978, pp. 1187-1196).

Trowbridge H. Ford (Holy Cross) is going to have the following articles
published: "English Criminal Law Reform during and after the Napoleonic Wars"
(Anglo-American Law Review, 1977), "Brougham, Denman and the Law Lords during
Peel™s Administration” (Anglo-American Law Review, 1979), and "English Criminal
Law Reform" (Durham University Journal, 1980).

Michael de L. Landon (Mississippi) has finished writing: The Honor and
Dignity of the Profession: A History of the Mississippi State Bar, 1906-1976.
Underwritien by a grant from the Mississippl Bar Foundation, it is scheduled
for publication in June, 1979, by the University Press of Mississippi.

Stephen B. Presser (Northwestern) has recently published two articles of
interest to our members: "Revising the Conservative Tradition: Towards a New
American Legal History" (review essay on Horwitz, The Transformation of Amer-
ican Law (1977), New York University Law Review LIT (June 1977) 700-725, "A
Tale of Two Judges: Richard Peters, Samuel Chase, and the Broken Promise of
Federalist Jurisprudence", Northwestern University Law Review, LXXIII (1978),
26-111.

Theodore J. Rivers of New York reports publication of "The Nez Perce Laws
(1842): The Introduction of Laws Foreign to an Independent People" (The
Indian Historian, vol. 2 (1978), no. 3, pp 15-24, 57); and Ronald E. Seavoy




(Bowling Green, Chio) has had published "The Publie Serviee Origins of the Amer-
ican Business Corporation" (The Business History Review, vol. 52, Spring 1978,
. 30-60).

G. Edward Wnite (Virginia) anomounces the publication in 1978 of his
patterns of American Legal Thought (Bobbs Merrill) a publication of previcusly
published law review esseys to which he has added some updating commentary, This
year he 1lg to have another book published: Tort Law in America: An Intellectual
History (Oxford}, which centains totally "new" materiel.

NEW FELLOVW ACCEPTS

Willard Hurst of the University of Wisconsin Law School was elected a fel~
low of the Society by the Board of Directors at the 1978 annual meeting, In a
letter to President Katz Professor Hurst wrote: "I appreciate very much the
getion of the Board in electing me a Fellow of the Society, and I am glad to
accept the designation., Pleage convey my thanks lo whatever other quarter is
appropriate.”

Born in Rockford, I1linois, Hurst received his bachelor's degree {rom
Williams College, his LL.B., from Harvard, and an M,A. {rom Cembridge. In 1974
Williems College bestowed on him the honorary degree of LL.D. A member of the
Wisconsin Law facully since 1946, he is the author of several books including
Justice Holmes on Legal History {1964}, The Law of Treason in the United States
(19717, end Law and Social Control in US History (1977). Since 1971 he has served
s a member of the advisory board of the Harvard Legal Monograph Series. 'The
members of the Soclety are proud and happy to have him as thelr newest fellow.

A REMENDER

The 1979 annuail meeting will be held in Williamsburg, October 26-27. Make
your plans now to be there.






