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NEWS OF THE SOCIETY

1978 Annual Meeting Plans

The 1978 ASLH meeting will be in Chicago at the University
Center for Continuing Education, University of Chicago, October 20-
21. Panels will include The Legal History of abortion, Medieval
English Legal Theory, American Legal History and Crimes of War,
Family law, among others. The Round Table discussion will focus on
legal historians and problems arising from use of lawyer's papers.
The general address will be presented by Willard Hurst. There is
still space for a few brief communications. Interested particl—
pants should get in touch with Jonathan Lurie, History Dept.

Rutgers University, 175 University Ave., Wewark, N.J. as socn as

possible.

1979 Annual Meeting Location Changed

Contrary to an announcement made at the 1%77 Annual Meeting,
the 1979 meeting will be held in Williamsburg, Virginia, rather
than in New York City. The meeting will take place on Cctober 26
and 27 at the Motor House and Cascades Conference Center at
Colonial Williamsburg. The Society will be helping the Marshall-
Wythe Law School at the College of William and Mary observe its
bicentennial by meeting in Williamsburg. Program chairperson for
that meeting will be &r—Bdward-White-ofthe—Unriversity—of- Ghrorirrie
Law—fehool —Chartottesvitier—vinginta—312063: Tohn S. Beckenman ot
the fr’rsf&mj Depm.‘f\mc—’h’f Hoverford Co liege, Ha.u:en@a«ch YA. 1904/

1977 Annual Meeting Report

The Seventh Annual Meeting of the American Society for Legal
History met in Boston, November 4-5, 1977, at the Sheraton-Boston
Hotel. The sessions over the two days were well attended, and
nearly 200 people registered.

As a part of the society's continuing effort to expose its
merbership to the great variety of interests and approaches covered
under the rubric "Legal History," the program at this year's annual




meeting was given over principally to papers by legal historians of
some note who for whatever reason had not given papers at an annua]
meeting before. In the case of the American side of the program
this policy produced a group composed principally of younger legal
historians: Alfred Konefsky on Daniel Webster's early practice ang
Stephen Presser on the Third Circuit in the Federalist period; Dayig
Allen on custom and Barbara Black on judicial independence in the
colonial period; Hendrick Hartog and Robert Gordon both on aspectsg
of the legal history of New York City in the first half of the Ning=
teenth century; and Robert Cover on immigration policy and Stanley
Katz on the philanthropic foundation around the turn of the century,
In the non-American side of the program the temporal and geographic
sweep of the field of legal history in North America became apparent.
Not only were the traditional medieval and Tudor-Stuart English {
fields represented (by John Beckerman on the origins of trespass,
Donald Sutherland on patterns of fourteenth century lawyers' reason-
ing, Thomas Barnes on the relationship between punishment, crime

and criminal in the Star Chamber, and Brian Levack on the legal
union of England and Scotland in the seventeenth century), but alse
the field of medieval canon law (Stanley Chodorow on the decreta-
lists and the teaching of canon law and John Noonan on how little

we know of the life of Gratian), and the use of social science
techniques to examine the institution of wealth devolution (Michael
Sheehan on wills in late midieval England and Ralph Giesey on
notaries and "family secrets" in nearly contemporary France). The
theme of variety was continued in the brief communications (status
and kinship law and the military, the legal provession, and joint
law and history programs) and in the panel which offered three
scholars working with unpublished case records (fifteenth century
England, colonial America, and nineteenth century America) as
sources of socio-legal history.

In many ways the high point of the meeting was the general
address given to the Society by its former President George Haskins,
Talking on the Duke of Norfolk's case and of the seventeenth cen-
tury, the period which unites Anglo-American legal history, Haskins
offered a new view of the policy of the case based on his firm
grasp of the law of the period and a remarkable command of recent
work in its social history.

At the luncheon held at the Boston Sheraton on November 4,
1977, in connection with the annual meeting of the Society, Presi-
dent Joseph H. Smith in his annual report to the membership made
the following points among others:

(1) The Board of Directors is still disturbed by the turn-
over in membership. In 1975 the Society lost 111 members and gained
72; in 1976 it lost 88 and gained 68; in 1977 it lost 91 and gained
78. However, it was anticipated that the membership has now stabi-
lized. (This anticipation was confirmed in November and December
when some 26 members paid their 1977 dues or joined the Society for
the first time.) The fact that 160 people registered for the meeting
indicated a continuing interest in legal history.




(2} The financial status of the Society has improved over
the last two years due principally to the increasing number of life
and sustaining members and to the absorption of administrative costs
by members or their institutions. Gratitude was expressed for a
generous contribution by Dean Mallgring of Northeastern School of
Law toward defraying the expenses of the annual meeting,

(3) The Beoard considered the appointment of a Placement
Committee and the assumption of a more active role in the promotion
of legal history courses in history departments and law schools but
took no action thereon,

(4) The Board continued its discussion of the role of the
Society in preparing or encouraging the preparaticn of biblicg-
raphies in the field of legal history but most mempers did not favor
Society activity in that direction. Little interest has been
expressed by the membership in bibliographic aids.

(5} Twc new books in the Studies in Legal History Series are
now in the hands of the University of North Carolina Press —
Robert Stevens, Law and Politics: The House of Lords as a Judicial
Body, 1800~1976 and Stephen D. White, Sir Eaward Coke and The
Grievances of the Commonwealth. A third Volume concerned wWith the
17th century Essex County Court in Massachusetts Bay was slated for
submission to the editorial board of the Press.

(6) The Society was grateful to Temple University for the
continued subsidization of the American Journal of Legal History,
the official organ of the Socielty. It was reccgnized that with the
Journal being printed by a new printer there might be some problems
of transition.

{7) The Littleton-Griswold Committee of the American Histori-
cal Association (on which the Society has three members) is endeavor-
ing to push ahead with plans tc publish or edit with publication in
mind four volumes: (a) a selection of colonial cases dealing with
individual rights, a study financed by NEH; (b) the New York Chancery
order books for 1701-1735; (c) some notes of the Virginia General
Court cases taken by St. George Tucker; (d) the 17th century judicial
records of the General Court of Massachusetts Bay. It has also made
a financial contribution toward publication of a calendar of Plymouth
County Court records, edited by Bill Nelson.

(8) The Beard has tentatively approved the holding of the 1979
annual meeting in New York City. Some preferred Williamsburg but it
was felt that this site might be too expensive and discourage
attendance. A final decision has been delegated to a committee.
Although Stanley Katz is leaving the University of Chicago for
Princetor University, the 1978 meeting will still be held at the
University of Chicago Center for Continuing Education on October 20-
2l. Professor Willard Hurst has agreed to deliver the Second General
Address and 1978 Program Committee Chairman Jonathan Lurie has largely
completed the program. Eight panels are planned plus a round table
discussion and brief communications. [Editor's note: See news item
on page one regarding 1979 meeting site.}




(9) The Board had unanimously endorsed the AAUP 1940 State-
ment of Principles on Academic Freedom and Tenure — along with
the 1970 Interpretive Comments.

(10) Appreciation was expressed for the fine work of Charles
Donahue in putting together a superb program; for the labors of Tom
Campbell as Chairman of the Local Arrangements Committee; for the
efforts of Janet Loengard and Wythe Holt in securing new members;
for the vastly informative newsletters of Charles Cullen; for the
contributions of Irwin Surrency, Bill Nelson, Fred Konefsky and Sue
Walker in maintaining the high standards of the Journal; and for
the learned papers presented at the meeting.

(11) Lastly, the President thanked all the officers, direc-

tors, chairmen and committee members for their fine spirit of
cooperation in his two years of office.

General Address Now Available

The general address delivered by Professor George Haskins at
the annual meeting, "Extending the Grasp of the Dead Hand: Reflec-
tions on the Origins of the Rule Against Perpetuities," is now
available in expanded form in Vol. 126, No. 1 (November 1977) of
the University of Pennsylvania Law Review. Copies of this issue
are obtainable for $3.00 from the University of Pennsylvania Law
Review, University of Pennsylvania Law School, 3400 Chestnut Street,
Philadelphia, Pennsylvania 19104.

1977 Election Results

The official results of the 1977 election of officers and new
directors of the Society reveal the election of Stanley N. Katz as
president, Milton Klein as vice-president, Henry Bourguignon as
secretary, and Robert Ireland as treasurer. Board of Directors
chosen are Maxwell Bloomfield, Morris Arnold, Charles Cullen, Janet
Loengard, and William Nelson. Continuing members of the Board are
Elizabeth Brown (1978), Charles Donahue (1979), Edward Dumbauld
(1978) , James Ely (1979), Henry Ess (1979), David Flaherty (1978),
George Haskins (1979), Morton Horwitz (1978), John Reid (1978), and
Erwin Surrency (1979).

Recent Publications of Members

Henry J. Bourgignon, The First Federal Court: The Federal
Appellate Prize Court of the American Revolution, 1775-
1787, Vol. 122 of Memoirs of the American Philosophical
Society, November 1977.
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Wayne D. Bray, The Common Law Zone in Panama: &R Case Study
in Reception (Puerto Kico: Inter-American Universily
Press, 1977).

W. Hamilton Bryson, "The Reports of Charles Lee and of John
Brown," Univ. of Richmond Law Review, XI (1977}, 691-741.

R. H. Clark, "Historical Antecedents of the Constitutional
Right To Privacy," University of Dayton Law Review, II
(Summer 1977}, 157-193.

Charles . Cullen and Herbert A, Johnson, eds., The Papers of
John Marshall, I (Chapel Hill: University of North
Carclina Press, 1977).

Ronald Edward Fisher, The Concept of Judicial Activism: 1Its
Nature and Function in United states Constitutional Law
{(Ehérman Oaks, Galif.: Banner Books International, 1978} .

Peter C. Hoffer and N.E.H. Hull,"'To Determine on the Future
Government': Robert Yates's Plan of Union, 1774-1775,"
William and Mary Quarterly, 3d Ser., XXXIV (aApril 1977},
298-30%6.

vasuhide Kawashima, "Forced Conformity: Puritan Criminal
Justice and Indians,” Kansas Law Review, XXV (Spring
1977y, 361-373.

Maeva Marcus, Truman and the Steel Seizure Case: The Limits
of Presidential bPower (New vork: Columbia Univ. Press,
1977 .

John Phillip Reid, "Knowing the Elephant: Distinguishing
Property Rights on the Overland Trail," Creighton Law
Review, X (June 1377}, 640-654.

"paying for the Tlephant: Property Rights and
Tivil Order on the Overland Trail," The Huntington
Library Quarterly, XLI (Nov. 1977), 37-64.,

_+ "Prosecuting the Elephant: Trails and Judicial
Behavior on the Overland Trail," Brigham Young Univer-
sity Law Review, 1977, 327-3530.

, "Tied te the Elephant: Organization and Obligation
on the Overland Trail," University of Puget Sound Law
Reyiew, I (Fall 1977), 139-159.

Theodore John Rivers, trans. with intro., Laws of the Alamans
and Bavarians {(Philadelphia: Univ. of Pennsylvania Press,

15777,

Karold C. Streibich, "The Moral Right of Ownership to Intellec-
tual Property: Part I—From the Beginning to the Age of
Printing," Memphis State University Law Review, Vi {Fall
1975}, 1-35. i




News of the Northeast Branch

In November 1977 and March 1978, the Northeast Branch of the
Society met for dinner and discussion of papers. At the November
meeting in New York, Morris Arnold gave a paper on "The Beginnings
of Law Reporting in America," and William Nelson gave one on "Judi-
cial Uses of History." In March, Robert Palmer gave a paper on
"Jurisdiction in Personal Actions in the Reign of Edward I," and
Judith Koffler read one on "The Contributions of Edward I to the
Capitalist Transformation of Law: A Study in Realpolitik." The
March meeting was held in Philadelphia.

Advance Review of Studies in History Volumes

Stephen D. White, Sir Edward Coke in Parliament 1621 to 1628.
This book deals with the parliamentary activities during the 1620's
of Sir Edward Coke (1552-1634). Part I discusses his attempts in
1621 and 1624 to promote piece-meal parliamentary reforms in English
legal administration and economic organization and to defend and
sometimes augment the privileges and powers of Parliament; but it
demonstrates that during these years he usually tried to avoid
sharp clashes with James I. Part II treats the changes that Coke's
parliamentary behavior underwent in the later 1620's, when he be-
came increasingly willing to attack the Court of Charles I. It
shows how his increasing concern about the problem of defining the
limits on royal power led him to abandon his earlier efforts at
implementing governmental, administrative, and legal reforms and
to take an active part both in formulating the provisions of the
Petition of Right and in working for the Petition's formal adop-
tion by Parliament.

Robert B. Stevens, Law and Politics: The House of Lords as
a Judicial Body, 1800-1976. This is the first scholarly study of
the House of TLords as a judicial body. It concentrates primarily
on the last one hundred years--that is, from 1877 to 1977, since
it was in 1877 that the House of Lords was finally provided with
a professional judiciary. In this respect, the book represents a
centenary history.

The book related the social and political backgrounds of the
professional judges in the house--the Lords of Appeal--to the
development of substantive doctrines by the House in this hundred-
year period. The study is set in the context of political and
social process in England during this period. The book analyzes
not only the development of doctrine and the role of Lords of
Appeal, but the legislative changes in the structure of the judi-
cial system, in the doctrines of private and public law, and in
the political milieu of the period; as well as relating the
judicial work of the Lords to the Parliamentary process at large.

The book also makes important contributions to jurisprudence,
the sociology of law and the political science of modern Britain.
In terms of jurisprudence, the book examines the claims of scholars
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from Dicey to Dworkin in terms of the reality of day-to~day judicial
work of the Lords. TFrom the point of view of legal sociology, the
pook analyzes the relationship of judges and courts on the one hand,
and political and social change on the other. For the political
scientist, the book provides the most exhaustive study so far of

the relationship of the courts, Parliament and the Civil Service.
Most obviously, for lawyers in the Common Law world {(and the book
also deals extensively with the wide jurisdiction of the Judicial
Committee of the Privy Council), the study analyzes historically

the law made by the House (and Judicial Committee) in the last
century and this.

Bancroft Award Gees to Horwitz

Columbia University recently presented its Bancroft Award to
Morton Horwitz for his Transformation of American Law, 1780-18603,
a volume in the Studies in Legal History Series.

Lurie Obtains NBEH Study Grant

The role of 19th century state courts in developing American
civil liberties will be studied by Jonathan Lurie of Rutgers
University-Newark with a $49,000 grant from the National Endowment
for the Humanities. The two-year project is aimed at filling a
major gap in American legal history. Lurie will seek to examine
every state's appellate court record on civil liberties from 1865
to 1917. 1In addition, he will examine the briefs of relevant cases
to try to determine where lawyers drew up their arguments to sup-
port these liberties.

NEWS NOTES

Klein on Clioc and the Law

At a conference cn South Carclina legal history held Decenmber
1 and 2, 1977, Milton Klein offered a keynote address entitled
"Clio and the Law: The Uncertain Promise of American Legal History.
Inasmuch as his lengthy remarks were provocative and delivered in
the spirit of constructive criticism, the editor asked Xlein’'s per-
mission to reprint a condensation of the address. What follows was
taken by the editeor from a copy of the complete address; any errors
of transcription or difficulties with transition and development are
the fault of the editor and not the author. Professor Klein's com~
plete address, including footnotes, will be published in book form
with the other papers delivered at the conference by the University
of South Carclina.

* & F K* & Kk % K k % &

Legal history is in trouble these days or is in danger of bhecoming
§0. One reason for the difficulty is that law itself is in trouble.
Indications of hostility toward the legal profession are abundantly




fresh these days. A Gallup Poll conducted earlier this year on
public attitudes toward various professional and business groups
with respect to such characteristics as honesty and ethical
standards disclosed that only 26 percent of the respondents rated
lawyers high or wvery high; about as many thought as well of under-
takers. Seventeen percent rated lawyers very low, in the same
class as insurance men.

Public hostility to the bar represents an endemic attitude
reflected in colonial prohibitions on lawyers sitting in provincial
assemblies or pleading cases "for hire" and in a host of anti-law-
yer prose and doggerel such as Dr. Samuel Johnson's remark, quoted
by Boswell, that the good doctor "did not care to speak ill of any
man behind his back, but he believed the gentleman was an attorney";
or the 1750 American almanac which complained that "A Countryman
between two Lawyers is like a Fish between two Cats."

We could fill anthologies with such anti-lawyer barbs and
attribute them to public ignorance of what the profession really
does or to the disgruntlement of those who suffer justice poorly.
But we cannot dismiss as lightly the public warning of the Chief
Justice of the United States that if the cost of justice is not
brought down to levels which ordinary citizens can afford, then
society will find alternative solutions to the problems of con-
flict resolution than the conventional processes of law; or a
speech last year of the Chief Judge of the New York State Court
of Appeals in which he denounced high-priced attorneys as fools
who are "killing the goose that lays the golden eggs." Modern
lawyers seem to have forgotten what John Adams's mentor told the
fledgling Braintree barrister—to pursue "the Study of the Law
rather than the Gain of it." The public has a right to be con-
cerned when a senior member of the bench laments the fact that "it
has become a ridiculously difficult thing . . . to prove plain
matters of guilt or innocence," and it is properly appalled to
learn that a President of the United States, himself a lawyer,
surrounded himself with other members of the profession while he
and they obstructed the course of justice and breached the faith
with which the people and the Constitution entrusted all of them.

Now I am not sure what the direct connection is between the
alienation of the legal profession from society and the problems
of legal history; but I believe there is an analogy. What has
happened to law is that it has become separated from the citizenry;
and what is happening to legal history is that it is divorcing it-
self from the mainstream of history and humanistic scholarship.
The connection between law and society surely was intimate during
the years when the United States emerged into nationhood. Law was
taught not in law schools but in colleges, along with the principles
of government and history. When Ezra Stiles proposed a professor-
ship of law at Yale in 1777, he explained that it was not for the
purpose of training lawyers but for forming citizens. Indeed, the
appointment of a law professor would obviate the need for one in
history, since legal instruction was "in itself civil history of
the best kind. It is not a dull and unanimated narrative of events—
it is tracing great events, great political phenomena to their



operative and efficient causes--it is the true spirit of history."'
In the 1830s, the PFrench visitor, De Tocqueville, recognized the
connection between law and the larger political scene in his
¢lassic observation that “"Scarcely any political question arises

in the United States which is not resclved sconer or later into a
judicial guestion."

But legal education was soon separated from the American
university must as law became divorced from the ken of ordinary
citizens. 1In the simpler time of an earlier America, law seemed
to be the mere embodiment of common sense rather than an arcane
system of mysterious rules known only to the initiates of the long
robe. People were quick to "go to law” because they thought they
understood it: law mirrored closely the customs of the community;
lawsuits were informal, inexpensive, and convenient. Decisions
were handed down, at least at the local level, in language un-
clouded by legal terminology. Tennessee's Davy Crockett boasted
in his autobiography that as a justice of the peace, "I gave my
decisions on the principles of common justice and honesty between
man and man, and relied on natural born sense, and not on law. . .:
for I had never read a page in a law book in all my life." So the
Indiana constitution of 1851 could provide that "Bvery person of
good moral character who is a voter is entitled to practice law in
any of the courts of this state," which led one wag to quip that
the qualification of good moral character was the most effective
way of keeping trained lawyers out of the courts!

Simple law gave it the stamp of public approval. Laws were
enacted in town meetings in open view of the citizenry. When the
law was broken, the crime was considered an offense against the
community itself. Lawsuits became a kind of public entertainment
and spectacle, a "theater in which morality plays of a kind were
lifted to the level of high drama." The role of law was not merely
punitive; it was admonitory--to educate the townspeople as well as
to punish or rehabilitate the offender. Here the offenders were
called to square their conduct with the accepted mores of the
community with regard to honesty, respect for property, and sexual
conduct. The scene was informal, much as a large family affair;
the sanctions of community opinion reinforced the judgments of the
court.

But as the law became professionalized, trials became too com-
plex for ordinary citizens to follow. The citation of precedents,
cases, and reports in language that even modern law professors
concede is filled with "fuzzy-wuzzy words" left laymen bewildered.
Perhaps some of the fascination of television viewers with the Perry
Mason series is the degree to which fiction restores to ordinary
citizens the intimate contact with the law which they once possessed
in fact. That lawyer Mason seems rarely concerned with his fee
recalls the ideal practitioner of an earlier age who now seems out
of reach toc the average citizen. To the public, it appears that
those with the most money win the most cases and that justice is
less dispensed with an even hand than purchasable by the best
mouthpieces money can buy.
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What of the education of lawyers? It became, of course,
highly specialized, formalized, disciplined--and tucked away in a
corner of the university campus. It was once said that the widest
street on a compus was that which separated schools of education
and colleges of liberal arts. I daresay that distance between the
law schools and the rest of the university is even greater. Paul
Samuelson recently jested that about the only thing the law school
and the university have in common is the same zip code. Samuelson
fears that the separation of the law school from the rest of the
university connotes the difference between training people for a
career and the pursuit of scholarly knowledge--the differing goals
of the professional school and the university. I hope this is not
true, at least in so far as legal education is concerned. For,
again to quote Samuelson--who unknowingly simply reiterates what
Ezra Stiles said two centuries ago--"The law schools have the task
not simply of training those who will become president of the com-
pany or senior partner in the firm. They have the task of training
those who will become presidents of the United States and the
creators of the law."

And what of legal history? The connection between law and
history seems so inextricable that to talk of their separation
appears almost paradoxical. English common law, in which our own
legal tradition is rooted, was itself the product of the evolution
of customs and practices developed through centuries of experience.
Holmes reminded us that the life of the law was experience and not
logic. At the heart of great judicial decisTon-making is the doc-
trine of stare decisis, which seeks illumination in the present
from the Iight thrown by the past. The lawyer citing precedent
appears to be the epitome of the historian seeking understanding in
the present by searching out origins in a former age. But is this
legal history? I suppose it is in the same sense that medical
history constitutes the physician's search of the records for a
case that manifests similar symptoms to the one he has under cur-
rent observation. But such medical research tells us little of
the social history of disease, its socioeconomic origins and con-
sequences, its political impact, its large human dimensions. In
short, we must define our discipline before we can be certain that
we are studying it properly.

A distinguished member of the faculty of Yale Law School,
Grant Gilmore, has recently published a stimulating survey of
American law in which he accuses lawyers of having invented a
separate study which he derides as "so called legal history." I
dislike citing the opposition to support my own contentions, but in
this case I agree with Gilmore that what he describes as legal his-
tory is not very useful or significant history. But I disagree
with everything else he says. My own perception of what legal
history is or should be is highly personal, drawn from my own back-
ground as a historian and not as a lawyer and sharpened by the
year's experience as a visiting member of a law faculty. And it
surely is not a history of case and statutory law.

% % Kk k k k * * * * %
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why has legal history become so divorced from general history?
aome lawyer legal historians insist that the separation is inevit-
able in the nature of things: law is a distinctive field of knowledge
with its own specialized practitioners, language, and chroniclers.
and, they insist, only lawyers can write legal history. They are
correct, of course, if they remain strictly inside Robert Gordon's
pox, but then they set out consciously and deliberately to appeal
to an audience so select and so exclusive as almost to dictate the
rejecthn of their product by the historical guild in general and
by humanists at large. The irony is that such legal history does
not even find its audience among the practicing members of the bench
and bar. I am quite convinced that all but an infinitesimal number
of the legal profession are simply uninterested in legal history.
They are not even interested in the history of the profession, to
gay nothing of the law itself. This is, at first glance, extra-
ordinarily curicus. Naivelv, I had been led to understand that the
law as it evolved, at least at the appellate level, was highly
past~oriented and precedent-bound and that the doctrlne of stare
declslsrequlred judges and lawyers to look to history for guidance
in determining what contemporary law is or should be.

The difference between the lawyver's and the historian's
approaches was made vividly apparent to me by a newspaper report
of a colloguy between Justice Stevens and the attorney for
Charlotte Horowitz during the recent Supreme Court hearings on
the medical student's complaint that she was denied due process
in being dismissed from the University of Missouri medical school
for failing to measure up to certain personal standards expected
of aspiring doctors. Ms. Horowitz's attorney had argued that the
student was entitled to a hearing before the committee that
recommended the dismiszsal., Justice Stevens asked the lawyer what
cases he could cite as precedent for his contention. The attorney
replied that he thought he could find one which might apply, where-
upon Justice Stevens turned on him and expostulated sharply: "This
is your critical argument, and you don't have even one case to back
it up?"

If this is the kind of legal history employed by the judges
of our highest court, it mey well explain the gulf between legal
historians and the rest of the historical profession.. This is not
what I thought Holmes meant when he said the the "rational study
of law is. . .to & large extent the study of history." Or what
Gecrge E. Hoar must have meant when he once remarked that "the
judge must thoroughly understand the history of the people whose
justice he is to administer, or he never can comprehend their laws."
It is rather the appreoach to the past which I thought Holmes con-
demned when he warned that "To rest upon a formula is a slumber
that, prolonged, means death"; or that Cardozo derided in his
admeonition that when law merely "preserves the rubrlcs of a vanished
era," it becomes "conscious of its own absurdity. Now there are
historians who attempt to build thelr cases by selective use of
evidence and historical publications aplenty that constitute special
pleading; but the historical guild does not consider such work to be
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good history. Lawyers and judges apparently consider such selec-
tive uses of the past as good law.

Perhaps the difference between the lawyers' use of the past
and the historians' lies hidden somewhere in Maitland's statement
that "what a lawyer wants is authority and the newer the better;
what the historian wants is evidence and the older the better."

In the instance of Charlotte Horowitz, I would have thought
that the path of history should have directed Justice Stevens not
to a number of earlier cases in law to support her position but to
the whole history of majority attitudes toward women and Jews in
the medical profession, the rationale or the rationalizations em-
ployed by the dismissing committee in discharging her from the
school, and indeed the entire history and philosophy of medical
education in this country and the evolution of the principles by
which the plaintiff had been adjudged. It was this approach, I
believed, perhaps naively, which the court had employed in reach-
ing its historic decision in the Brown case in 1954 and not the
mere citation of earlier precedents.

T hesitate to suggest that lawyers are the least well trained
scholars to write legal history, but I am compelled to believe that
there is something about the advocacy process and the nature of
appellate review which militates against the true spirit of histori-
cal inquiry. 1In any case, I must reject the proposition that only
lawyers can write legal history. If the same limitation were to be
applied to the history of medicine, science, and education, for
example, these fields of historical study would still be in the
dark age they rested in before they were rescued by historians who
were not practitioners of the subject about which they wrote.

I will not presume to chart the numerous ways in which
American legal history can be approached and studied by non-lawyer
legal historians; nor will I go so far as to say, paraphrasing
Clausewitz on war and the generals, that legal history is too
important to be left to lawyers. But I do mean to assert that
there are inherent dangers in allowing legal history to remain a
study of technical and professional developments. Legal history is
relevant in the most essential ways to American history in general,
and it must be made so. Within the law and its records rests an
enormous treasure still unmined because of the warning of lawyer
historians to non-lawyers to keep away and because of fears of
general historians that legal history is a mystery best left to
bractitioners of the law. We have not yet heeded the call issued
by stanley Katz over ten years ago that "legal historians must move
from the study of appellate opinions to the broader context of law
in society, from what law was to how law worked, from substance to
process." There is still too much legal history that is devoid of
people, despite Fred Rodell's reminder that we are taken in by the
"quaint notion that words, whether of constitution or statute"
govern our society. We are as much a government of men as of laws,
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:and human beings must figure large in legal history if it is to be
~grue history.

rerhaps lawyers are incapable by training and by the nature
of their craft to tackle large problems of history with the breadth
“+hat the historical profession reguires. An early nineteenth-cen-
+ury South Carolinian feared as much. Deciding whether to embark
on the study of law, Hugh Legard of Charleston expressed his doubts
to a Virginia friend in 1816. A "regularly disciplined lawyer," he
conceded, was certainly powerful as a debater, but Legaré was not
sure that a lawyer so accustomed to considering "the particular
case" was capable of "those grand enquiries that are to develope
principles by the generalization of facts." There is nothing wrong
with the study of statutory law, but a great deal more can be made
of it than many legal historians have if they use it as "a valuable
window on the hopes and fears of a soc¢iety, of its image of itself,
and of the ways it hoped to shape the time to come." This is a
very different conception of the scope of legal history from the
.one laid down by Holdsworth, which stated that the subject reguired
‘only so much knowledge "as will enable us to understand the manner
in which our modern rules have been evolved." HNor does it help
much to expand the definition, as a recent legal histerian has, to
‘state that "Liegal history is only social history, political history,
educational history, urban history, and labor history in a fashion=-
able, mystical, and somewhat impenetrakle and awesome disguise.”

The awesome disguise may be reassuring to the lawyer legal
‘historian, but it will only frustrate the non-lawyer who yearns to
pierce the veil because he knows that there is meaning behind it
“for him. The historian William McNeill has offered a reminder to
teachers of specialized history of all kinds that unless they can
manage to find something worth teaching that all educated persons
-should know, "something every active citizen ought to be familiar
with in order to conduct his life well and perform his political
duties effectively,” then the historical profession will find it-
self confined to the fringes of higher education. ILaw and its
history ought surely to fall into the category of that knowledge
which aids citizens of the freest democracy in the world to perform
‘their functions as citizens effectively--if it is well written and
© well taught. But as long as legal history remains "legalistic
history," I fear that even lawyer legal-historians may not end up
completely satisfied with it, nor will the legal profession. Such
legal history will surely leave the subject a poor relation of
general history and of the humanities. Nor will it help to restore
law to a place of greater respect in either the real world or the
world of humanistic scholarship. If law is the bedrock of a civi-
lized society, as lawyers claim, then legal history had better return
to the world of total history where it began. If legal history is
"the memory bank of the legal profession,” it must be as capacious
and as inclusive as history itself; and both must serve the larger
purpose of providing awareness and appreciation of the value and
meaning of civilization.
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There is some hyperbole in the words of the French historian
Lucien Febvre, and they refer to history in general rather than to
legal history, but they may bear quoting in conclusion:

Definitions--are they not a kind of bullying?
"Careful, old chap, you are stepping outside history.
Re-read my definition, it is very clear! If you are
a historian, don't set foot in here, this is the field
of the sociologist. Or there--that is the psycholo-
gist's part. To the right? Don't go there, that's
the geographer's area. . .and to the left, the
ethnologist's domain." It is a nightmare, madness,
wilful mutilation! Down with all barriers and labels!
At the frontiers, astride the frontiers, with one foot
on each side, that is where the historian has to work,
freely, usefully.

And if as legal historians, you have heard such complaints before
from non-lawyers and from non-legal historians, all I can do is cite
an old Hungarian proverb which goes: "If one person calls you a
horse, laugh at him. If a second person calls you a horse, think
about it. 1If a third person calls you a horse, maybe you should go
buy a saddle."

British Legal History Conference in 1979

The faculty of law at the University of Birmingham will host
the 4th British Legal History Conference from July 10 to July 13,
1979. The conference will cover all aspects of British legal his-
tory from the earliest times to the beginning of the 20th century.
The Convener, Anthony Hugh Manchester, requests that offers of
papers be submitted immediately. Registration forms will be distri-
buted during October 1978. For additional information, write
Professor Manchester, Faculty of Law, University of Birmingham,
P. O. Box 363, Birmingham B 15 2TT, England.

Max Planck Institute Handbook

The Max Planck Institute for European Legal History in
Frankfurt has announced the publication of two further books in its
multivolume Handbook of European History (Handbuch der Quellen und
Literatur der neueren europaeischen Privatrechtsgeschichte). The
new books are Part One and Part Two of what is called Volume Two of
the entire work; Part Three, appearing this year, will complete
Volume Two. Volume Two is devoted to the early modern period (1500-
1800) .

Part One, which has just appeared under copyright date of
1977, is devoted to legal literature of the ancien régime. The book
commences with an essay and bibliography on the European law facul-
ties and their instructional programs. The work contains extensive
narrative bibliographies of the legal literature of the principal
Continental states, followed by special compilations dealing with
humanist, commercial law, and natural law literature.




Part Two provides for the first time a reference work contain-
ing a comprehensive bibliography of the published legislation and
case law of early-modern Europe in the central fields of private
1aw and procedural law. Researchers in FRuropean law have until now

.lacked the convenience of authoritative compilations like the Eng-
lish Statutes of the Realm and the reprinted reports; the Max Planck
Handbook provides a guide to the sources that is in some respects
nearly as helpful. An introductory essay categorizes the various
forms of Furcopean legislation. The bulk of the book is devoted to
national bibliocgraphies of legislation and case law for France, the
Cerman states, Italy, the Netherlands, Portugal, Scotland, and
Spain. In addition thaere are special bibliographies on commercial
law legislation, ecclesiastical legislation, and the legislation of

" the Buropean North and East (Scandinavia, Poland, Hungary).

The production of the Handbook has been subsidized over the
last decade by the Max Planck Gesellschaft. Copies of the two
books are available from the pbulisher (C.H. Beck Verlag, Munich),
not from the Institute.

Lawyers' Papers at Yale

Yale University Library has arranged and catalogued the papers
of these outstanding lawyers: Thomas Day Thacher (1881-1958), Rdwin
M. Borchard (1884-1951), and Alexander M. Bickel (1924-1974).

The Thomas Day Thacher Papers, 1914-1930, are related mainly
to the last two decades of his career: his term as Solicitor
General of the United States (1930-33); his efforts, while in private
practice, on behalf of Fiorello La Guardia and the New York City
charter revision campaign (1933-43); and his service on the New York
State Court of Appeals (1943-48). His work as Solicitor General is
reprasented by subject files containing notes, memcranda, and
correspondence; the principal topic is bankruptoy legisiation. The
papers related to his service on the Court of Appeals include
memoranda and drafts of some decisions. Alsc among the papers are
ten thousand letters, including extensive correspondence with Felix
Frankfurter and Charies C. Burlingham, and texts of ninety speeches
on legal and political subjects. Thacher's private law practice,
his service on the U.S. District Court, and his work for Henry L.
Stimson when Stimson was U.S§. Attorney are largely unrepresented,

The Papers of Edwin M. Borchard, 1910-1950, document his
entire career as legal scholar and adviser te government and busi-
ness. The principal themes are international law, American neutral-
ity in the Second Uorld War, and domestic pelitics and legal reform.
The major papers on international law are subject files containing
correspondence, notesg, and memcranda on these topics among others:
the status of property sequestered during World War I; the claims
of Standard 0il following the nationalization of the Mexican oil
industry in 1928; the League of Nations Conference on the Codifica-
tion of International Law {(1930); and the International Congress of
Comparative Law (1930-32). The papers concerned with preserving
American neutrality include pamphlets, handbills, speeches,
research notes, memoranda, and correspondence with sympathetic mem-
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bers of Congress. The subject files on domestic legal questions
contain working papers for his publications on declaratory judgments,
conviction of the innocent, and the Federal Tort Claims Bill. The
General correspondence includes two thousand letters exchanged with
John Bassett Moore, many of which offer penetrating discussions of
topics in law and public policy.

The Papers of Alexander M. Bickel, 1950-1977, document his
entire career in scholarship, journalism, politics, teaching,
government, and law. The items related to his writing and public
speaking include texts of speeches, drafts and tear sheets of
editorials in The New Republic, posthumously edited drafts of The
Morality of Consent, and several unpublished articles. The politi-
cal papers consist mainly of correspondence, notes, and memoranda
related to the selection of presidential candidates in 1968 and
subsequent efforts to reform the democratic party. The most
important papers showing Bickel's work as government adviser are
(1) correspondence with White House staff on the constitutionality
of legislating the eighteen-year-old wvote; (2) correspondence with
draft bills stemming from his collaboration with Congressman
Richardson Preyer in developing alternatives to court-ordered
school desegregation; and (3) correspondence, notes on meetings,
and draft recommendations from the work of the Study Group of
the Federal Judicial Center on the Caseload of the Supreme Court.
The legal papers include correspondence, memoranda, draft briefs,
and notes for oral argument in a number of cases concerned with
the construction of the First and Fourteenth Amendments, including
Buckley v. AFTRA, United States v. Caldwell, United States, v.
Coffin, United States v. New York Times (the Pentagon Papers case),
De Funis v. Odegaard, and Swann v. Charlotte-Mecklenberg. Bickel's
clerkships with Calvert Magruder and Felix Frankfurter and his
early diplomatic service are represented by memoranda and draft
speeches, respectively. Access to the Bickel Papers is restricted
under terms available from the Library.

For more information, write to Judith Schiff, Chief Reference
Archivist, Department of Manuscripts and Archives, Yale University
Library, New Haven, Connecticut 06520.

Research in British Legal Manuscripts

Northeastern Illinois University is pleased to announce that
Volume II of the Checklist of Research in British Legal Manuscripts
has just been published. It contains 81 new or revised entries and
covers work in modern as well as in medieval legal documents. It
lists as well forthcoming legal texts which are being published by
the Public Record Office and by local record societies. The cost
is $3.75. Please make your checks payable to Northeastern Illinois
University and send them to Sue Sheridan Walker, Department of His-
tory, Northeastern Illinois University, 5500 N. St. Louis Avenue,
Chicago, Illinois 60625,
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National Archives Conference

H The 18th National Archives Conference will be on "The Law and
American Society: New Historical Perspectives and Resources."

: Sessions will be held on September 21 and 22, 1978 at the Archives
I Building. Papers will focus on the law and black protests, female
crime, use of natural resources, legal biography, and privacy
J issues in the use of legal records. Participants include Maxwell

! Bloomfield, Kermit Hall, Linda DePauw, Milton Klein, Allan
Weinstein, Mary Berry, Burke Marshall, Stanley Katz, and others.
For information contact the program directors, Clarence F. Lyons,
3 Jr., and R. Michael McReynolds, Legal Conference, Education

k Division (NE), National Archives and Records Service, Washington,
D. C. 20408, (202) 523-2013.

English Experience Series

In 1967, a joint venture was started by Walter J. Johnson,
Inc. and Theatrum Orbis Terrarum of the Netherlands, called the
English Experience Series with the objective of making available
facsimile reprints of books printed in England between 1475 and
1640. Beginning with 75 items in the first group, the series now
numbers 901 titles in many areas, selected by a Board of Editors
composed of English, American, and Dutch scholars. Most of the
titles are considered rare, and available for study only in rare
book rooms of large libraries or by courtesy of private collec-
tors. The law classification contains 42 titles, including two
found only in rare book rooms with reference to Sir Edward Coke:
Little Treatise of Baile and Maineprize, and the Speech and Charge
delivered at the Norfolk Assize, 1606. Both are offered at prices
less than usual for library reproduction costs. A catalog of the
series is available from Walter J. Johnson, Inc., 335 Chestnut
Street, Norwood, New Jersey 07648.

Legal History Section of AALS

At the December 1977 meeting of the AALS, the legal history
section heard papers by Charles T. Cullen and Melwin I. Urofsky on
John Marshall and Louis Brandeis. The session was moderated by
L. Kinvin Wroth and was attended by approximately 50 persons. Follow-
ing discussion of the papers, the following officers were elected:
chairman, Henry J. Bourguignon; chairman elect, Herbert A. Johnson;
vice-chairman, L. Kinvin Wroth; and secretary-treasurer, James M.
O'Fallon.

Aaron Burr Papers

Legal Papers of Aaron Burr are among the manuscripts in the

Burr Papers, 1756-1836 soon to be available in a microfilm edition.
The legal papers cover the years 1781-1834 and contain about 23,500
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pages and documents relating to Burr's long practice as a New York
lawyer and as the attorney-general of the state of New York from
1789 to 1791. The cases documented are from the city, state, and
federal courts; they number more than 2,000 and provide a compre-
hensive view of the legal practice of a late 18th and early 19th
century attorney. The Burr Papers are available from the Micro-
filming Corporation of America, 21 Harristown Road, Glen Rock,

New Jersey 07452.

American Association for the Advancement of the Humanities

A small group of scholars headed by James M. Banner, Jr., of
the Department of History at Princeton has organized this associa-
tion, analagous in name and functions to the prestigious American
Association for the Advancement of Science, for the purpose of
promoting the interests of the humanities and fostering greater
public understanding of the importance of the humanities to
American life. Impetus to the establishment of AAH was provided
by the dismissal of Ronald Berman as chairman of the National
Endowment for the Humanities in late 1976. Banner believes that
the humanities were not prepared to respond effectively because
they have been fragmented and have not been organized to speai:
effectively in public on issues involving the humanities. "The
blunt truth is that everybody is organized but the humanists,"
reads the AAAH prospectus. "They have no voice and have not sought
one. There is no visible community of humanists, and the case for
the significance of the humanities is not being made." AAAH
proposes to create a Washington presence and to develop public
and private support for the humanities. Initially, the associa-
tion plans to open a Washington office, to publish a Humanities
Report periodically, and to begin a major membership drive. A
Board of Directors will manage the association. Members of the
board will be sought from the fields of humanities, law, communica-
tions, business, libraries, medicine, and science. Further
information can be obtained from Banner at Princeton.

"Worldly Philosophers."

The American Philosophical Association, after a survey, has
discovered that a wide variety of non-academic organizations,
including business and law enforcement, are prepared to employ
individuals with Ph.D.s in philiosophy to serve as consultants in
business ethics, decision theory, and policy analysis. A county
law enforcement official presently employs a philosopher to provide
an intellectual rationale for the practices of law enforcement--a
rationale which can be respected by those funding his budget. The
possibilities for legal historians seem breathtaking!




Star Chamber Proceedings

A List and Index to the Preoceedings in Star Chamber for the
Reign of James I ({1603-1645) in the PRO, London, has Beon compiled
and edited by Thomas Barnes of the University of California, Berkeley
in three volumes. The project has been sponsored by the American Bar
Feundation. A limited number of copies are available at $120 the set.
Orders may ke placed with the American Bar Foundation, 1155 East
Sixtieth Street, Chicago, Illincis 60637.

The Dutch Group

The Dutch Group for the Study of the History of Crime and
Criminal Law wishes to keep a register of ongoing research activi-
ties, recent publications, and the main questions and types of
sources being used by international scholars in the history of
crime and criminal law. The Group is affilisted with the Tnterna-
tional Economic History Congress which will meet in BEdinburgh in
August 1978. Those wishing to be part of the register and informed
of future conferences please send lists of publications and titles
and abstracts of work in progress by March 1978. Those working on
North and South America should write to Dr. Michael Hindus, Harvard
Law School, Cambridge, Massachusetts 02138. Those working on Asia,
Europe, Britain, and Africa should write to Prof. Barbara A.
Hanawalt, Department of History, Indiana University, Bloomington,
Indiana 47401.

Documentary History of the Supreme Court

The "Documentary History of the Supreme Qourt of the United
States, 1789-1800," supported by the Supreme Court Historical
Society and the National Historical Publications and Records Commisg~
sion, is a project to publish all documents which illuminate the
development of the Supreme Court in its first decade. The editors
are particularly interested in locating any correspondence of the
following individuals: Chief Justices— John Jay, John Rutledge,
Oliver Ellsworth; Associate Justices—— John Blair, Samuel Chase,
William Cushing, James Iredell, Thomas Johnson, Alfred Moore,
William Paterson, Bushrod Washington, James Wilson; Clerks of the
Court— John Tucker, Samuel Bavard; Attorneys General— Edmund
Randelph, william Bradford, Charles Lee.

Please forward all information to Dr. Maeva Marcus, The
Supreme Court Historical Society, 1511 K Street, N.W. Suite 333,
Washington, DC 20005,




